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THE CAPITAL OF A CORPORATION. 


HERE has been much discussion of late concerning the 

alleged evil of over-capitalization of corporations, and a 
marked tendency to ascribe to this cause a great part of the ills 
which are charged to large corporate activities. 

The human mind ever delights in the discovery of some one 
definite cause for troublesome conditions, and willingly accepts, 
often without too close inquiry, theories which are simple in 
statement, and easily, if but superficially, understood. Therefore, 
when judges and writers on economic subjects assert that one of 
the greatest evils from which those dealing with corporations have 
suffered is over-capitalization — the issue of shares of capital stock 
to an amount in excess of the value of the capital assets !— the 
statement is gladly accepted, and constitutional conventions, legis- 
latures, and courts vie with each other in declarations against 
“watered stock,” “ inflated capital,” or “excessive or fraudulent 
over-capitalization.” 

The theory underlying these declarations is, that the issue by a 
corporation of shares of its capital stock, of a specified face or par 
value, to an aggregate amount in excess of the actual capital of the 
corporation, is a fraud upon the public, for which the parties to the 
fraud should be held liable. Granting the premises of this theory, 
the conclusion may be readily accepted. But the more serious 


1,“ And in view of the fact that ‘watered’ and ‘ bonus’ stock is one of the greatest 
abuses connected with the management of corporations,” per Mitchell, J., in Hospes - 
v. N. W. Mfg. & Car Co., 48 Minn. 174, 196. 
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question remains, what is the capital of the company which is 
represented by its share certificates, and what are the obligations 
with respect to such capital which are assumed by the subscribers 
to, or purchasers of, shares of capital stock? 

It makes comparatively little difference to those dealing with a 
partnership what the members of the firm may have fixed as the 
firm capital, for not only the firm assets, but all of the individual 
property of the partners (remaining after payment of their respec- 
tive personal creditors) is liable to the claims of firm creditors. 

But the main object of incorporation for business purposes is to 
escape this liability, and 'to limit the possible loss of the associates 
to the amount contributed or agreed to be contributed by them to 
the corporate capital. 

A recent lecturer in the Harvard Graduate School of Business 
Administration! has formulated the following definition of capital: 


“Capital, considered either as a social and economic or as a business 


concept, must be viewed as the assets of a going concern, acquired and set 
aside for productive use.” 


The general idea of corporate capital running through the stat- 
utes of the various states is, the amount specified in the Articles 
of Association as the capital or capital stock of the corporation, 
which is to be paid in or contributed to it, and to be represented 
by shares, the holders whereof shall have the right to participate in 
the net earnings distributed during the corporate life, and to divide 
among themselves on dissolution all assets remaining after the 
payment of the corporate debts.” 

Where it is agreed that this capital fund shall be contributed in 
cash, the matter is very simple. The amount either has or has not 
been paid, a fact which may be easily ascertained. Until it is 
actually paid, those who have agreed to pay are liable to do so, 
unless the law governing the corporation permits them to devolve 
that liability upon their transferees. The capital stock of the 
corporation in that case would be made up of (1) the cash paid 
in; (2) the unpaid balances which the subscribers have agreed 
to pay. 

But in many instances, the capital which is to serve as the basis 


1 Cleveland, F. A., Lecture XIII, p. 210. « 

2 £. g., “A stock corporation is a corporation having a capital stock divided into 
shares, and which is authorized by law to distribute to the holders thereof dividends 
or shares of the surplus profits of the corporation.” N. Y. Genl. Corp. Law, § 3. 
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of the corporate enterprise consists in whole or in part of property, 
real or personal, or both. It may include copyrights, patent 
rights, trademarks, good-will, and other “ intangible” but valuable a 
property the ownership of which may be the basis of large earning a 
capacity. When all these things are brought in under one owner- ' 
ship and control, the aggregate value may be much more than the ; 
sum of the values of the different component parts, separately : 
considered. This added value may have been produced through 4 
the efforts of one or more persons who have succeeded in bringing | 
these different elements together, and who are willing to take their i | 
compensation in the form of shares representing an interest in the a 
combined capital, thus making their ultimate compensation de- a 
pendent upon the accuracy of their forecast of the results of the g 
enterprise. | 

The French law declares that every member of a corporation is 
a debtor to the corporation for all that he has promised to con- a 
tribute, such contributions (apports) being (1) in money, (2) in . 
kind; and that the sum of these contributions shall constitute the : 
capital stock.} 

It must be confessed that American statute law and the deci- 


sions of American courts have dealt most inadequately with these , 

conditions. a 
While most courts recognize that as between the corporation f 

and one who has agreed to transfer or convey property to it in ex- as 


change for shares of stock, the latter can only be held liable to ii 
contribute what he has agreed to; yet a new and different liability, 
not resting on contract, but created by judicial construction of stat- 
utory provisions, and even by applying so-called equitable princi- 
ples, independently of statutes, has been asserted and enforced in 
favor of creditors of the corporation. 

This liability is not fixed and definite: it is based upon very 
different and conflicting legal theories, and the bases of its enforce- 
ment are so uncertain that in many cases it would be impossible to 
advise that the holders of stock issued for property might not be 
held liable to creditors in the event of the future insolvency of the 
company, no matter how honest the organizers of the corporation 
might be in their judgment, nor how careful in their estimate of the 
value of the property acquired as part of the corporate capital. 


1 2 Traité de Droit Commercial CH. Lyon-Caen et Renault (Paris 1898), p. 12, § 559, 


P- 397, § 33, P- 25- 


a 
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This uncertainty in the law has arisen largely through the efforts 
of the courts to improve on the work of the legislature in cases 
where the legislative rule seemed inadequate. 

It may be doubted whether this effort has been justified by the 
results attained, and whether the uncertainties and inequalities in 
the law caused thereby do not constitute a greater evil than that 
which occasioned the effort at redress. 

In the case of corporations operating public utilities, the public 
has undoubtedly a legitimate interest in the amount of capital 
stock which may be issued, and the value placed by the organizers 
upon property acquired as a basis for stock issue, because the 
reasonableness of rates charged the public for the use of the utili- 
ties operated may depend to some extent upon the actual amount 
of legitimate capital invested in the enterprise, and on which the 
corporation has concededly the right to earn a fair return. 

But, a priort, there would seem to be no reason why the incor- 
porators of an ordinary trading or business corporation should not 
ascribe any value they please to property with which they propose 
to engage in business, for the purpose of fixing the amount of the 
capital stock, nor why they should not give an interest in that 
capital by the issue of certificates representing shares therein to 
those who may have promoted or brought about the organization, 
so long as they do not deceive the public or those who may have 
to deal with the company, either by misrepresentation or suppres- 
sion of the facts. 

The statutes in a number of the states are, however, framed on 
a different theory, and even where they are not, courts have sup- 
plemented them by inventing new grounds of liability in cases 
where the valuation of property, reviewed after insolvency, has 
been regarded by the courts as in excess of what should have been 
the valuation at the time of its acquisition. 

Perhaps the greatest uncertainty, and the extremest interference 
with the finality of the valuation put by the stockholders and di- 
rectors of a corporation upon property contributed to its capital, 
exist in New Jersey, —the last state where such conditions would 
be looked for; the favorite jurisdiction for the formation of large 
corporations or “ trusts.” 

The General Corporation Law of New Jersey! provides that 
“nothing but money shall be considered as payment of any part 


1 Laws of 1896, § 48. 


| 
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‘of the capital stock of any corporation organized under this act, 
except as hereinafter provided in the case of the purchase of 
property.” ‘ Hereinafter,”? it is provided that such a corporation 
may purchase property necessary for its business, 


“and issue stock to the amount of the value thereof in payment therefor, 
and the stock so issued shall be full paid stock and not liable to any further 
call, neither shall the holder thereof be liable for any further payment under 
any of the provisions of this act; and in the absence of actual fraud in the 


transaction, the judgment of the directors as to the value of the ‘eeey 
purchased shall be conclusive.” 


In Donald v. American Smelting Co.? the Court of Errors and 


Appeals (speaking by Dixon, J.) construed these sections in the 
following language : 


“The meaning of section 48 is not questionable. The money must 
equal the face value of the stock. The language of section 49 is even more 
explicit. The corporation may issue stock ¢o the amount of the value of the 
property. The value of the property in the one case, just as the value of 
the money in the other, must at least equal the face value of the stock. 

“The distinction between the contemplated issue of corporate stock for 
property and its issue for money lies, not in the rule for valuation, but in the 
fact that different estimates may be formed of the value of the property. 
When such differences are brought before judicial tribunals, the judgment 
of those who are by law entrusted with the power of issuing stock, to the 
amount of the value of the property, and on whom therefore is placed the 
first duty of valuing the property, must be accorded considerable weight. 
But it cannot be deemed conclusive when subjected to judicial scrutiny. 
Nor is it necessary that conscious over-valuation or any other form of fraudu- 
lent conduct on the part of these primary valuers should be shown to justify 
judicial interposition. Their honest judgment, if reached without due ex- 
amination into the elements of value, or if based in part upon an estimate of 
matters which really are not property, or if plainly warped by self-interest, 
may lead to a violation of this statutory rule as surely as would corrupt 
motive.” * 


This decision in effect repeals the statutory rule that the judg- 
ment of the directors shall be final except in case of actual fraud 
in the transaction, and substitutes for it the rule that the judgment 
of the directors is not conclusive if the court shall find that 


1 § 49. 2 62 N. J. Eq. 729. 
3 Pp. 731-2. The italics are the writer’s. 
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their appraisal was made, either (1) without due examination — 
that is, without such examination as the court may deem should 
have been made — into the elements of value, or (2) upon the 
basis of matters which the court considers were not proper ele- 
ments of value, or (3) if, although entirely honest, in the opinion 
of the court, the judgment of the appraisers might have been 
warped by self-interest. 

In the later case of Easton National Bank v. American Brick 
& Tile Co.,! it appeared that a number of gentlemen, including 
two of the Justices of the Supreme Court of Pennsylvania, in the 
year 1886 had formed a corporation under the laws of New Jersey 
to exploit a patented process for making bricks from slate refuse, 
with a capital stock of $1,000,000, which was to be issued in con- 
sideration of the transfer to the corporation of the patents and 
$25,000 cash. It was a part of the agreement for the formation 
of the company, that after the stock was issued certain of the sub- 
scribers should contribute stock to the amount of $55,000 par 
value to be used for sale to raise working capital for the company. 
In 1905, in this suit, brought by the receiver of the corporation, 
which had become insolvent, the Court of Chancery held that 
there was “an intentional over-valuation of the property, upon 
the understanding that a portion of the stock issued should be 
returned for distribution among the directors voting for the pur- 
chase without payment by them,” and that this constituted “ actual 
fraud” within the meaning of the statute. It seems to have been 
assumed by the court that the patents were not worth $1,000,000, 
largely because no evidence was introduced to show that they had 
that value. The minutes of the corporation contained no record 
of the determination of the board of directors to purchase the 
patents and issue all the capital stock in payment therefor, and the 
testimony of the witnesses that it had been determined to issue 
the stock for the patents, and as to a resolution “the contents and 
purport of which depend upon the recollection of busy men en- 
gaged in large and most important enterprises given nearly seven- 
teen years after its adoption,” failed to satisfy the Vice-Chancellor 
“that there was distinct official action by the directors fixing the 
value of the property and determining that all of the capital stock 
should be issued to the patentees in payment for their patents.” 
No presumption of regularity in the issue after this period of seven- 


1 69 N. J. Eq. 327 ; on appeal, 70 N. J. Eq. 722. 
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teen years was indulged in. And so the court was of the opinion 
“that the issue of this stock as full paid, while good as between 
the parties to it, was a contract made by the company with its 
stockholders in derogation of the rights of creditors, which should 
be set aside, and the holders of the stock” [¢.¢., the original sub- 
- scribers to it, and the personal representatives of those who were 
dead] “decreed to pay on account of their holdings, in addition to 
what they have paid in cash, a sum sufficient to liquidate the debts 
of the company.” 

In the Court of Errors and Appeals! this liability was affirmed, 
even (in this respect overruling the Vice-Chancellor) in favor of 
an executor of a deceased director in and president of the de- 
fendant corporation, the executor being himself a creditor in 
his individual capacity, and its secretary and treasurer at the 
time the stock was issued; and although the court found “ that 
each of them, at the time they became creditors, knew the exact 
condition of the company, and knew that the stock in question 
was not issued for property at its value, as it purported to be.” 
This conclusion was based on the principle that under the New 
Jersey Corporation Act of 1875 the stockholder’s liability to 
creditors did not depend on the ¢rust fund theory or on the theory 
of holding out, but, as Pitney, J., said: 


“Tt depends upon the stockholder’s voluntary acceptance, for considera- 
tion touching his own interest, of a statutory scheme to which watered 
stock, under whatever device issued, is absolutely alien, and which requires 
stock subscriptions to be made good for the benefit of creditors of insolvent 
companies, without distinction between prior and subsequent creditors, or 
between creditors who had notice and those who had none.” ? 


A different rule was adopted by the United States Circuit Court 
of Appeals for the Third Circuit in the case of Sternbergh v. 
Duryea Power Co.2 The defendant there was incorporated under 
the laws of Pennsylvania‘ which authorized it to acquire patent 
rights and issue stock “ to the amount of the value thereof.” 

The court held that having taken certain patents at a valuation 
to which every person in interest agreed, and having enjoyed them 
for seven or eight years, neither the company nor its trustee in 
bankruptcy could repudiate the transaction and assess or collect 
on the full-paid stock which was issued for such patents. 


1 70 N. J. Eq. 722. 2 P. 739. 
8 161 Fed. 540. * Act of 1874, P. L. 81, 
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In See, Receiver v. Heppenheimer,! the foregoing decisions of 
the New Jersey courts were applied in even more sweeping 
language. The Vice-Chancellor (Pitney) expressed the opinion 
that the intention of the legislature expressed in sections 48 and 
49 of the Act Concerning Corporations (Revision of 1896) was 


“that the capital stock of all corporations should at the start represent the 
same va/ue whether paid for in property or money.” ‘ That result,” he said, 
“can only be obtained by supposing that the property is to be appraised at 
its actual cash value, precisely as if a board of directors with the whole 
capital stock actually paid in cash is dealing at actual ‘ arms-length ’ as real 
purchasers with the owner of property proposed to be purchased as a real 
vendor without any interest in the directors to overvalue the property, or 
other interests inconsistent with the real interest of the stockholders as 
such. ... 

“ After all, it seems to me that the true test, under this statute, as applied 
to the case here in hand, is this: if the company actually had to its credit 
in the bank the sum of $5,000,000, would it have been willing to have paid 
that price in cash for the property in question for the uses and purposes to 
which it proposed to devote it; would the property be worth that sum in 
cash to the company?” ? 


If such test should be applied to all the corporations organized 
under the laws of New Jersey during the past ten or fifteen years, 
a very considerable number would no doubt be found to have their 
capital stock not fully paid, and the stockholders, to their great 
surprise, liable in the event of insolvency for the debts of the 
corporation. 

The Court of Chancery in New Jersey has held 


“that a bond fide transferee of stock, the certificate for which recites that it 
is full paid, is not liable to make good the contract of the original sub- 
scriber, if the transferee has no knowledge that the subscriber has not paid 
in full nor notice of any fact from which knowledge may be inferred, or 
which requires him to inquire as to the truth of such statement.”® 


But a liability based on the application of the rule in the See 
case * was there enforced against defendants, no one of whom had 
made an actual subscription to the stock of the company, but 
who, having accepted stock without paying for it—z. ¢, without 


1 69 N. J. Eq. 36. 2 Pp. 55-6. 
3 Easton N. Bank v. Am. Brick & Tile Co., 69 N. J. Eq. 327, 334- 
4 Supra. 
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paying in property which the court considered to be of equivalent 
value — were held to be in the position of subscribers.} 

The United States Circuit Court of Appeals in the Second 
Circuit has also held that where stock is issued in form as full 
paid and non-assessable; and is purchased in good faith, in reliance 
upon such form, as well as upon representations made by the 
manager of the company that it had been issued for property and 
was full paid, such purchasers would not be liable to contribute 
towards the indebtedness of the company, even where it appeared 
that, as a matter of fact, the stock was issued for much more than 

the value of the property.” 

The doctrine of the best Courts, English and American,” says 
Judge Seymour D. Thompson,’ “founded on the most obvious 
conceptions of justice and commercial convenience, now is that 
where the shares of a corporation are offered for sale by the 
Person named in the certificate, an intending purchaser is not 
required to look beyond the recitals of the certificate in regard to 
the title of the vendor or the equities of the corporation, or to 
suspect fraud in the issuing or payment of the shares, where all 
seems fair and honest; nor is he bound, for any such purpose, to 
make an examination of the books of the corporation.” 

But this rule is not of universal application, and in some juris- 
dictions even unsuspecting purchasers in good faith of shares of 
stock issued for property and purporting to be full paid and non- 
assessable have been held liable to contribute to the indebtedness 
of the company, or the stock to be void even in the hands of an 
innocent holder.* 

The New Jersey courts not only refuse to recognize any finality 
in the judgment of the corporate organizers, stockholders, and di- 
rectors, under their own statutes, but they even decline to accept 
as conclusive the provisions of statutes of other states authorizing 
the members of corporations to themselves finally determine the 
value at which they will accept property contributions to the cor- 
porate capital. 

In Johnson v. Tennessee Oil, etc., Co.,5 a suit brought in New 


1 P. 78. 

2 Re Remington Automobile and Motor Co., 153 Fed. 345. 

8 36 Cent. L. J. 96. 

* See Lake St. El. R. R. v. Ziegler, 99 Fed. 114; Smith v. Association, 123 Ala. 
538; Kellerman v. Maier, 116 Cal. 416; First Avenue L. Co. v. Parker, 111 Wis. 1. 

5 69 Atl. 788. 
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Jersey to collect the amount of a judgment against an Arizona cor- 
poration from its stockholders, on the ground that the stock had 
been issued for property at a gross over-valuation, it appeared that 
the statutes of Arizona under which the defendant corporation was 
organized, empowered bodies corporate to exempt the private 
property of members from liability for corporate debts; that the 
stock was in fact issued to all of the defendants as full paid and 
non-assessable, and was all issued and received for property pur- 
chased at a valuation agreed on by the incorporators, who at the 
time of the purchase constituted the board of directors and the 
only stockholders of the company. No decisions of the Arizona 
courts were cited on the construction of the statutory provision 
above referred to, but Vice-Chancellor Emery held that 


“On this point I follow what seems to be the plain result of the language 
of the statute and the charter authorized under it, and conclude that the 
private property of the defendant stockholders whose stock was issued and 
received as full paid cannot be taken to pay the corporate debt under this 
execution.” 


Notwithstanding this clear recognition of the “ plain result of the 
language of the statute,” the court went on to say: 


“For a fraudulent use of the statutory and charter provisions by the 
issue of stock for property at a fraudulent over-valuation, the holders of 
stock so issued would, however, remain subject to liability to creditors, 
under the equitable principles generally referred to as the ‘trust fund’ 
theory of capital stock. The capitalization in this case was so grossly ex- 
cessive as to be fraudulent, and the plaintiff would be entitled to relief on 
this ground of fraud but for the fact that he was a subsequent creditor with 
full notice of the fraudulent over-valuation.” * 


This reason for the rule, which gives rise to the last-mentioned 
exception, is, he says, 


“that the right to relief, independent of any statutory provision, so far as it 
depends upon general principles of equity bearing on the ‘trust fund’ 
theory of capital stock, must be based on the creditor’s reliance on sup- 
posed paid-up capital when the liability was incurred.” 


Although the learned judge admits that 


“ the ultimate liability of a stockholder in a foreign corporation for payment 
of corporate debts depends on the law of the state of incorporation, not on 


1 P. 791. 2 P. 791. 
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for enforcing the liability.” + 


This decision was rendered before that of the Court of Errors 
and Appeals in Easton National Bank v. American Brick & Tile 


Company,? which overthrew the entire basis of Vice-Chancellor 


Emery’s judgment, and as above shown, repudiated the “trust 
fund” theory, and asserted that the stockholder’s liability to credi- 
tors did not depend on the theory of “ holding out,” but upon his 
voluntary acceptance “ of a statutory scheme to which watered stock, 
under whatever device issued, is absolutely alien” — a scheme, be 
it remarked, which judicial alchemy evolved from a statute author- 
izing the issue of stock to pay for property, which stock should be 
full paid and non-assessable, and declaring that “i the absence of 
actual fraud in the transaction, the judgment of the directors as 
to the value of the property purchased shall be conclusive.” 

Perhaps no judicial invention has given rise to as much dis- 
cussion, or has more unsettled the law than the so-called “ trust 
fund” doctrine concerning capital stock.® 

‘In the series of cases growing out of the insolvency of the Great 
Western Insurance Company, an Illinois corporation, the Supreme 
Court of the United States held that the original holder of stock 
in a corporation is liable for unpaid installments of stock with- 
out an express promise to pay them, and that a contract between 
a corporation or its agents, and the purchaser of stock, limiting 
his liability therefor is void, both as to the creditors of the com- 
pany and its assignee in bankruptcy; and that representations 
by the agent of a corporation as to the non-assessability of its 
stock beyond a certain percentage of its value constitute no de- 
fense to an action against the holder of the stock to enforce 
payment of the entire amount subscribed, where he has failed 
to use due diligence to ascertain the truth or falsity of such 
representations.* 


1 P. 791. 
270 N.J Eq. 722, cited supra. 

8 See The Trust Fund Theory of the Capital Stock of a Corporation, by Geo. W, 
Pepper, 32 Am. L. Reg. N. Ss. 175; “Capital Stock as a Trust Fund,” by Judge Steven- 
son Burke, 1 West Res. L. J. 5; “Is Unpaid Capital a Trust Fund in Any Proper 
Sense?” by R. C. McMurtrie, 25 Am. L. Rev. 740; “ The Law of the U. S. Supreme 
Court as to Capital Stock not Fully Paid,” by Thomas Thacher, 25 Am. L. Rev. 
946. 

* See Upton, Assignee v. Tribilcock, 91 U. S. 45; Sanger v. Upton, g1 U. S. 65. 
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In Sanger v. Upton, Swayne, J. said: } 


“The capital stock of an incorporated company is a fund set apart for 
the payment of its debts. It is a substitute for the personal liability which 
subsists in private copartnerships. When debts are incurred, a contract 
arises with the creditors that it shall not be withdrawn or applied, otherwise 
than upon their demands, until such demands are satisfied. . . . It is 
publicly pledged to those who deal with the corporation, for their security. 
Unpaid stock is as much a part of this pledge, and as much a part of the 
assets of the company, as the cash which has been paid in upon it. Credi- 
tors have the same right to look to it as to anything else, and the same right 
to insist upon its payment as upon the payment of any other debt due to 


the company. As regards creditors, there is no distinction between such 


a demand and any other asset which may form a part of the property and 
effects of the corporation.” 


In Coit v. Gold Amalgamating Co.? the court held that actual 
fraud in the issue of stock for property would entitle creditors 
to call the stockholders to account, and that gross and obvious 
over-valuation of property would be strong evidence of fraud. 

In Handley v. Stutz * Mr. Justice Brown said: 


“ Ever since the case of Sawyer v. Hoag, 17 Wall. 610, it has been the 
settled doctrine of this court that the capital stock of an insolvent corpora- 
tion is a trust fund for the payment of its debts, that the law implies a 
promise by the original subscribers of stock who did not pay for it in money 
or other property to pay for the same when called upon by creditors ; and 
that a contract between themselves and the corporation that the stock shall 
be treated as full paid and non-assessable, or otherwise limiting their lia- 
bility therefor, is void as against creditors. . . .” * 

“The stock of a corporation is supposed to stand in the place of actual 
property of substantial value, and as being a convenient method of repre- 
senting the interest of each stockholder in such property, and to the extent 
of which it fails to represent such value, it is either a deception and a fraud 
upon the public, or an evidence that the original value of the corporate 
property has become depreciated.” ® 

“If it be once admitted that a corporation may issue stock without 
receiving a consideration therefor, and where it does not represent actual 
or substituted value in corporate assets, there is apparently no limit to the 
extent to which the original stock may be ‘ watered’ except the caprice of 
the stockholders.” ® 


1 At p. 60. 2 119 U.S. 343. 
8 139 U.S. 417. 4 P. 427. 
5 See p. 428 and following paragraph. 6 P, 428, 
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But the application of these views was limited by the court to 
the original issue. As to stock subsequently issued, Mr. Justice 
Brown said: 


“The case then resolves itself into the question whether an active corpo- 
ration, or, as it is called in some cases, a ‘ going concern,’ finding its original 
capital impaired by loss or misfortune, may not, for the purpose of recu- 
perating itself and providing new conditions for the successful prosecution 
of its business, issue new stock, put it upon the market and sell it for the 
best price that can be obtained.” } ; 


This question the court answered in the affirmative: 


“ The liability of a subscriber for the par value of increased stock taken 
by him may depend somewhat upon the circumstances under which, and 
the purposes for which, such increase is made. If it be merely for the 
purpose of adding to the original capital stock of the corporation, and 
enabling it to do a larger or more profitable business, such subscriber would 
stand practically on the same basis as a subscriber to the original capital. 
But we think that an active corporation may, for the purpose of paying its 
debts and obtaining money for the successful prosecution of its business, 
issue its stock and dispose of it for the best price that can be obtained.” * 


The decision in the case was that while persons to whom stock 
was issued as a mere donus — 7. é., without any consideration what- 
ever — were liable to the extent of its par value for the debts of 
the company, holders of stock issued with bonds as a part con- 
sideration for the purchase of the bonds and without which the 
purchasers would not have bought the bonds, were not so liable.® 

It is difficult to reconcile this decision with Mr. Justice Brown’s 
statement that 


“The wholesome doctrine, so many times enforced by this court, that 
the capital stock of an insolvent corporation is a trust fund for the payment 
of its debts, rests upon the idea that the creditors have a right to rely upon 
the fact that the subscribers to such stock have put into the treasury of the 
corporation in some form the amount represented by it.” * 


For if the creditors have any such right, there would seem to be 
no basis for any distinction between the original issue and any sub- 


1 P. 429. 2 P. 430. ® P. 435- 

* Contra, vide Welton v. Saffery, [1897] A. C. 299; Ooregum G. M. Co. v. Roper, 
[1892] A. C. 125; Wall v. Utah Copper Co., 70 N. J. Eq. 17; Vermont Marble Co. z. 
Deelez Co., 135 Cal. 579. 
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sequent issue. In fact the great weight of authority is against any 
such distinction. 

But, at all events, the decision qualifies the basis for this “ whole- 
some doctrine,” by limiting the permitted reliance of the creditors 
to the original stock issue. As to subsequent issues, neither they 
nor the purchasers of the stock can tell what rights the creditors 
may have with respect thereto. They would depend upon proof 
of the circumstances under which the stock was issued, and whether 
or not the court should conclude that it was issued “ merely for the 
purpose of adding to the original capital stock of the corporation 
and enabling it to do a Jarger or more profitable business ” — in 
which case the stockholder would be liable to pay up the differ- 
ence between what he had paid in on the stock and its par value; 
or that it was issued by “an active corporation” “ for the purpose 
of paying its debts and obtaining money for the successful prose- 
cution of its business,” and was disposed of for the best price that 
could be obtained. 

No logical basis for this distinction is stated by the court, and if 
there is a legal presumption that every dollar in par value of stock 
issued represents a dollar in cash or a dollar’s worth of property 
in the corporate treasury, — which is really the foundation of the 
so-called “ trust fund” theory, — then the purchaser of stock from 
the company for less than par, whether an original or a subsequent 
issue, is bound to respond to the claims of creditors for the differ- 
ence between the amount so paid and par. This is the view which 
has prevailed in other jurisdictions. 

The “ trust fund” theory was ably analyzed and repudiated by 
the Supreme Court of Minnesota, in Hospes v. Northwestern 
Mfg. & Car Co.! Mitchell, J., writing the opinion, said: 


“ This ‘ trust fund’ doctrine, commonly called the ‘ American doctrine,’ 
has given rise to much confusion of ideas as to its real meaning, and much 
conflict of decision in its application. To such an extent has this been the 
case that many have questioned the accuracy of the phrase as well as 
doubted the necessity or expediency of inventing any such doctrine. 
While a convenient phrase to express a certain general idea, it is not 
sufficiently precise or accurate to constitute a safe foundation upon which 
to build a system of legal rules.?. . . There is also much confusion in 
regard to what the ‘ trust fund’ doctrine applies. Some cases seem to hold 
that unpaid subscribed capital stock is a trust fund, while other assets are 


1 48 Minn. 174; 50 N. W. 1117. 2 P. 192. 
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not, — that is, so long as the subscription is unpaid, it is held in trust by 
the corporation, but, when once paid in, it ceases to be a trust fund; while 
other cases hold that, paid or unpaid, it is all a trust fund.” * 


The New York courts also have entirely repudiated the “trust 
fund” theory of capital stock. 


“Strictly,” says Andrews, J., in Christensen v. Eno,? “the capital stock of 
a corporation is the money contributed by the corporation to the capital, 
and is usually represented by shares issued to subscribers to the stock on 
the initiation of the corporate enterprise. 

“There are unquestioned public evils growing out of the creation and 
multiplication of shares of stock in corporations not based upon corporate 
property. The remedy is with the legislature. But the liability of a share- 
holder to pay for stock does not arise out of his relation, but depends upon 
his contract, express or implied, or upon some statute, and in the absence 
of either of these grounds of liability we do not perceive how a person to 
whom shares have been issued as a gratuity has, by accepting them, com- 
mitted any wrong upon creditors, or made himself liable to pay the nominal 
face of the shares as upon a subscription or contract.” ® 


The New York Manufacturing Corporation Act of 1848 made 
stockholders liable for the debts of the corporation “ until the 
whole amount of capital-stock fixed and limited by the Com- 
pany shall have been paid in and a certificate thereof made and 
recorded.” 

In National Tube Works v. Gilfillan,> the court held that all that 
was required by this statute to make a stockholder liable was that 
a valid debt should be contracted under the circumstances therein 
mentioned and before capital stock has been paid in, either in cash 
or in property honestly regarded as a fair equivalent for cash. In 
Rowell v. Janvrin® attention was called to the provisions of Laws 
of 1853, c. 333, amending the Act of 1848 by authorizing the 
trustees of a corporation to purchase mines, etc., and to issue in 
payment therefor stock to the amount of the value thereof. It was 
held that with respect to stock so issued “the liability still exists, 
however, in cases where the stock is issued for property at an ex- 
cessive fraudulent or fictitious valuation to the knowledge of the trus- 
tees and for the purpose of evading the statute. Whether this rule 
of liability is confined to the trustees who caused the stock to be 


2 106 N. Y. 97. 
5 124 N. Y. 302. 


8 P. 100. 
6 151 N. Y. 60. 
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issued and to such stockholders as are chargeable with knowledge 
of the fraud, or applies even to innocent holders for value, is a 
question not entirely free from doubt, but not involved here and 
need not be decided.” 

The only logical ground for a “trust fund” theory of stock- 
holder’s liability on stock issued for property in excess of its fair 
value is that stated by Mr. Richard C. McMuttrie,? as follows: 


- © Stockholders who inform the public that the capital of the corporation 
is so much, and that it has been subscribed for or paid, cannot deprive 
their creditors of this fund by an arrangement among themselves, agreeing 
that $50 shall be a payment of $100 of the capital represented to have been 
paid or agreed to be paid.” 


That is, it must rest upon a contract, express or implied. The 
uncertainties attendant upon the subject arise largely out of the 
decisions of courts creating zmplied contracts of uncertain mean- 
ing by a strained construction of statutes which authorize the issue 
of shares of stock in consideration of the acquisition of property. 

Some courts which refuse to accept the “trust fund” theory, 
find a basis on which to hold holders of stock issued for property 
liable for the debts of the corporation, in what is known as “the 
true value” rule. 


“The true value rule,” says Judge Seymour D. Thompson, “is strictly 
the rule of the English courts, as we understand their decisions. When 
they use the expression ‘money’s worth’ they mean that the property which 
is turned over to the corporation in payment of its shares must be turned 
over at a fair valuation, and they mean, further, that whether or not it has 
been turned over at a fair valuation may become a subject of judicial in- 
quiry in a proceeding to charge a shareholder in favor of creditors on the 
ground that his shares have not been fully paid for. 

“This rule as stated and applied in some of the American courts is, that 
payment of corporate stock in anything except money will not be regarded 
as payment except to the extent of the true value of the property received 
in lieu of money and regardless of the question of fraud.” 


But, “as value is largely a matter of opinion, anticipation, or 
belief,” to justify a finding of fraud, ‘there must be actual fraudu- 
lent intent, or such reckless conduct as would indicate without 
explanation an intent to defraud.” 


1 See 1 Beach, Private Corporations, § 131, c. ‘ 
2 25 Am. L. Rev. 749. 8 36 Cent L. J. 92. 
* See contra, Companies Act 1867, § 25. 
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Whether the “trust fund” theory or the “true value” rule pre- 
vail, the question of the stockholder’s liability is still left an open 
question, to become practical when the enterprise has failed, when © 
property which may have been quite honestly and even conserva- 
tively valued has proved after exploitation or use to be actually 
worth much less than was estimated, and when it may be difficult 
or impossible to satisfy a court, besieged by clamorous creditors, 
that the valuation upon which the issue was based was, when 
made, honest and fair. 

As Judge Thompson says, “ value is largely a matter of opinion, 
anticipation, or belief,” and in view of the conflicts and uncertain- 
ties evidenced by the decisions of courts above cited, the legisla- 
tures should enact some clear, definite, and easily ascertainable 
rule by which the question whether or not shares of stock issued 
in payment for property are actually full paid and non-assessable 
should be finally and definitely ascertained, at or near the time of 
issue — not years later, after the insolvency or bankruptcy of the 
corporation. | 

A few of the states have already met the question by legislation 
declaring that the value agreed upon between the directors and 
the subscribers shall be final and conclusive! In England,? and in 
many of the British Colonies ig America, this is so where the 
agreement is embodied in a contract duly filed in a public office.® 

Besides the promoters of the enterprise, only two classes of 
persons have a legitimate interest in the amount and character of 
the corporate capital, namely: (1) those who purchase the stock 
or securities of the company, and (2) those who become creditors 
of the company, actually or impliedly relying upon what is repre- 
sented to or ascertainable by them concerning its resources. The 
respective rights and liabilities of both of these classes have been 
carefully considered and protected by the English Companies Acts 
(1862 to 1907), and it seems strange that American legislatures 
have not followed the suggestions furnished by these carefully 
drawn and well-considered enactments. 

In Hospes v. Northwestern Mfg. & C. Co.,* Mitchell, J., after find- 
ing it impossible to reconcile the decisions of the Supreme Court 


1 Maryland, Public Gen. Laws, Art. 23, § 61; West Va. Code,c. 53, § 24, Laws 1901, 
c. 35, § 8; Mass. L. 1903, c. 437, § 14. 

2 The Companies Act 1867, § 25. But see The Companies Act 1900, §$ 33, 7. 

8 Masten, Companies Law of Canada, 49; Morrison, Limited Liability Companies 
in New Zealand, §§ 52-3. . 
* 48 Minn. 174, 197. 
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of the United States concerning stock issued by a “going con- 
cern,” with the trust fund theory, or to predicate in the light of such 
decisions the liability of the stockholder upon that doctrine, says: 


‘But by putting it upon the ground of fraud, and applying the old and 
familiar rules of law on that subject to the peculiar nature of a corporation, 
and the relation which its stockholders bear to it and to the public, we have 
at once rational and logical ground on which to stand. The capital of a 
corporation is the basis of its credit. It is a substitute for the individual 
liability of those who own its stock. People deal with it and give it credit 
on the faith of it. They have a right to assume that it has paid in capital 
to the amount which it represents itself as having; and if they give it credit 
on the faith of that representation, and if the representation is false, it is a 
fraud upon them; and in case the corporation becomes insolvent, the law, 
upon the plainest principles of common justice, says to the delinquent 
stockholder, ‘make that representation good by paying for your stock.’ It 
certainly cannot require the invention of any new doctrine in order to 
enforce so familiar a rule of equity. It is the misrepresentation of fact in 
stating the amount of capital to be greater than it is that is the true basis of 
the liability of the stockholder in such cases.” + 


The English Companies Acts proceed on the basis of the 
theory so clearly stated by Judge Mitchell, but instead of leaving 
the capital, which is the basis of credit, on the assumption that it is 
an amount of money equal to the nominal capital stock, these 
statutes require full and detailed statements of the facts to be 
embodied in prospectuses, where an appeal is made to the public 
for subscriptions, and to be filed in the office of the Registrar of 
Corporations. 

The underlying principle of these enactments is that full and 
complete disclosure be made by means of verified statements, and 
that copies of contracts providing for the acquisition of property to 
pay for which shares of capital stock are to be issued shall be filed 
in a public office, such statements and contracts giving full detailed 
descriptions of all property proposed to be acquired by the com- 
pany by the issue of its stock or securities, the interest of the 
promoters, directors, or other stockholders in such property, the 
cost to the vendors to the company of such property, and all 
profit or advantage of every kind which directly or indirectly has 
been or is to be reserved or secured to the organizers. Ifa public 
offering of stock or securities is to be made, the prospectus must 


1 P. 197. 
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conform to the very stringent requirements of the statute, and 
those who issue the prospectus are held strictly liable, civilly as 
well as criminally, for any false representation therein or conceal- 
ment of any material fact therefrom. 

As early as 1867 the act amending The Companies Act, 1862, 
provided ! that 


“Every share in any company shall be deemed and taken to have been 
issued and to be held subject to the payment of the whole amount thereof 
in cash, unless the same shall have been otherwise determined by a 
contract duly made in writing, and filed with the Register of Joint Stock 
Companies at or before the issue of such shares.” ? 


This section was, however, repealed by The Companies Act, 
1900,° but section 7 of said Act of 1900 requires, in case shares are 
issued wholly or in part for a consideration other than cash, that a 
contract in writing specifying the consideration for the issue and 
“the extent to which they are to be treated as paid up” be filed 
with the Registrar of Corporations. 

In Matter of Wragg? it was held that, 


* Although a limited company cannot issue shares at a discount, it can, 
provided the contract is duly registered under the 25th section of the 
Companies Act, 1867, buy property at any price it thinks fit, and can pay 
for such property in fully paid-up shares ; and the transaction will be valid 
and binding upon its creditors, if the company has acted in it honestly and 


not colorably, and has not been so imposed upon by the vendor as to be 
entitled to be relieved from its bargain.” 


That is to say, the transaction is conclusive unless the vendor 
has imposed upon the company to such extent that the company. 
would be entitled in equity to rescind the bargain, surrender what 
it had received and get back the stock which it had issued in 


payment. This is virtually the principle on which the United ~ 


States Circuit Court of Appeals decided the case of Sternbergh v, 
Duryea Power Co.,° above cited. 

The French law deals somewhat differently with the subject. It 
recognizes the right to issue shares of a limited liability company 
(Société Anonyme) to represent property contributed to the cor- 
porate undertaking, as well as cash. Each subscriber or associate 
1 § 25. 
2 Buckley, The Companies Acts, 8 ed. (1902), 633-4. 


8 § 33. # [1897] 1 Ch. 796. 5 161 Fed. 540. 
22 
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is considered as debtor to the company for what he has promised 
to pay or contribute. The aggregate of the agreed contributions 
of all the associates constitutes the company’s capital. 

But the Commercial Code provides that the valuations of prop+ 
erty forming the basis of shares of capital stock, and any particular 
advantages secured to any of the shareholders shal} not be final and 
binding until the same shall have been submitted to and approved 
by two successive general meetings of the shareholders,” no inter- 
ested stockholder having the right to vote thereon. The law of 
1893 also forbids the negotiation of shares issued for property in 
such manner as to relieve the original taker, until the expiration of 
two years after the organization of the company. After the expira- 
tion of two years, and the approval by two successive general meet- 
ings of the shareholders, and upon the payment or delivery to the 
company of the agreed contribution, whether in money or property, 
the stock is conclusively held to be full paid and non-assessable. 
The certificates representing this stock may be either in the name of 
the owner® or to bearer; in the latter case transferable by delivery 
merely. 

From the foregoing. it is apparent that confusion of 
thought as to the capital of a corporation has resulted in conflict in 
_ both legislative and judicial dealings with the subject. The real 
evil is not so much in over-capitalization, or in exaggerated valu- 
ation of property constituting a part of the capital stock as it is in 
the misrepresentation or concealment of material facts in soliciting 
financial aid for the corporation. If instead of creating by strained 
construction and forced analogies ex post facto contracts between 
subscribers and the corporation, courts would respect the finality 
of rules laid down by the legislature, and deal with cases of fraudu- 
lent misrepresentation or concealment by the application of well 
settled principles, and if the laws were modified so as to require 
full, frank disclosure of all the facts concerning the property serv- 
ing as a basis for stock issue, and safeguards as to its valuation, 
and some method by which, after due opportunity had been given 
for full investigation, such determination should be final, the SO- 
called evils of over-capitalization would largely disappear. 

New York. George W. Wickersham. 


1 Traité de Droit Commercial CH. Lyon-Caen et Renault, Paris 1898, Tome II. 
PP. 388, 559, 560. : 

2 2 Lyon-Caen, 537, 574. . 

Code de Commerce, Arts. 35, 36; V. IL. p. 445 
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INTRALIMITAL RIGHTS.IN LODE LOCATIONS. 


LODE LOCATIONS : A SPECIFIC QUESTION 
OF EXTRALATERAL RIGHTS AND A 


GENERAL THEORY OF INTRALIMITAL 
RIGHTS. 


IL RIGHTS TO Ore! IN LODE 


HE term intralimital rights, though very useful, is’ one that 
should be used only with great care. This is so because an 
intralimital right to ore, the right of a lode locator to ore on the 
' dip-of a vein within the limits of his location, may be of either one 
of two natures — it may be a right based on ownership of an apex 
to which such ore can be referred,’ an apex right, or it may be 
a right based on ownership of a surface overlying such ‘ore, a 
common-law right. Since Mr. Lindley first incorporated the term 
intralimital rights into the phraseology of mining law, however, it 
has been so loosely used in contradistinction to the term extra- 
lateral rights as gradually to lose its exact significance, and to be- 
come confounded with and used as a synonym for the narrower 
term, common-law rights. 
’ It is easy to trace the process whereby this confusion was at, for 
since extralateral rights cannot be other than apex rights, — that 
is, rights on the dip of a-vein based on ownership of the apex of 
such vein, — the term used in contradistinction to the term extra- 
lateral rights gradually came to be used also in contradistinction 
to the term apex rights, and so as.synonymous with the term 
common-law rights. As a natural consequence, the term extra- 
lateral rights has become confounded with and used as a synonym 
for the broader term, apex, or dip, rights. So great has become 
this confusion as to mislead, it is submitted, even a very ablé 
court— as will be shown in the hereinafter contained discussion 
of the Jefferson case. 


Lindley* accurately defines the terms intralimital rights and 
extralateral rights as follows: 


1 Surface rights will not be discussed. 

. -3 Continued from 22 Harv. L. REv. 288. 

_ § Ore, on the dip of a vein, which lies between a given set of dip-right bounding 
planes, is spoken of throughout this paper as being referable to that part of the —_ 
of the same vein which is included between the same planes. 

# All references to Lindley are to Lindley, Mines, 2 ed. 
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“§ 549. Classification of rights with reference to boundaries. — Property 
rights conferred by lode locations may be subdivided for the purpose of 
convenience into two classes : — 

“ (1) Those which are confined to things embraced within the boundaries 
of the location. By the term ‘boundaries,’ as we here employ it, we include 
not only the surface lines, but the vertical planes drawn downward through 
them. If we may be excused for introducing into the mining vocabulary 
coined and eccentric words, we would classify these rights as i#tralimital ; 

“ (2) Those which, while depending for their existence upon the owner- 
ship of things within the boundaries, may be exercised under certain con- 
ditions and restrictions out of, and beyond, those boundaries. These — 
may be classified as extralimital.” * 


It is to be noted that the above statement does not classify the 
two kinds of property rights conferred by lode locations according 
to their natures and extents, but merely according to the /oci of 
their application. It clearly appears, of course, from the very 
meanings of the words intralimital and extralateral, that all rights 
based on ownership of an overlying surface must necessarily be 
intralimital, and that all extralateral rights must necessarily be based 
on the ownership of some property other than an overlying surface ; 
the reverse propositions, however, are not necessarily true — that 
is, it does not necessarily follow that all intralimital rights must be 
based on ownership of an overlying surface, or that all rights based 

on the ownership of some property other than an overlying surface 
’ must be extralateral. In other words, — for this should be made 
very clear, — although all rights based on ownership of an overlying 
surface must necessarily be intralimital, and although all extralateral 
rights must necessarily be based on ownership of an apex, it does 
not logically follow from this that rights based on ownership of an 
apex may not also be intralimital as well as extralateral; wherefore 
it may not be said that apex rights must always be extralateral 
rights or that intralimital rights must always be based on owner- 
ship of an overlying surface. An extralateral right must always 
be an apex right, and a common-law right must. always be an intra- 
limital right, but an apex right may be either an intralimital right 
or an extralateral right, and an intralimital right may be either an 
apex right or a common-law right. 


5 Extralimital rights are, of course, co-ordinate with extralateral rights, for since no 
right can be exercised across, or beyond, the extended end lines, extralimital rights must 
always be exercised, if at all, only across the lateral, or side, lines. The term extralateral 
right, therefore, is merely a more specific term to import the idea of a right exercised 
without the limits of a location, across a side line. 
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Under our system of mining jurisprudence, of course, a lode 
locator may base a right-to a given body of ore on the dip of a 
vein on one of two grounds: either that he owns a surface including 
an apex to which such ore can be referred, or that he owns a sur- 
face overlying such ore. That ownership of a properly located 
apex gives the locator thereof a right, between his dip-right bound- 
ing planes, to that part of the dip of the vein which underlies his 
own surface as well as to that part which underlies the surface of 
another lode locator, would seem to be clearly indicated by the 
wording of the statute itself® to the effect that a locator shall have 
the right to a vein which apexes within his location throughout its 
“entire” depth, “although” in following the dip of such vein he 
may pass outside the territory underlying the surface embraced by 
his boundaries. Indeed it would seem unbelievable that a locator 
might exercise a right outside of his location which he might not 
exercise within it—that he might gain a right by crossing his 
boundaries. On the contrary, it would seem certain that if a right 
based on ownership of an apex operates to give the locator the 
vein outside of his location, a fortiori such right must operate to 
give him the vein inside of his location. The surface boundaries 
of a location, then, play no part in a determination of a question 
as to whether or not a locator has an apex right to a given body 
of ore, except in so far as it is to be determined from them how 
much of the apex lies within the territory of such locator, and ex- 
cept in so far as the dip-right bounding planes are to be established 
with reference to the direction of the end lines. 

Now since the owner of an apex to which a given body of ore 
can be referred has a right to such ore even though it underlies the 
surface of another lode locator, it appears that the two kinds of 
property rights conferred by lode locations are not of equal 
dignity, that is, that rights to ore are based primarily on owner- 
ship of an apex, rights based on ownership of an overlying sur- 
face being operative only in the absence of apex rights. An apex 
right, then, is the right of a lode locator, the end lines of whose 
location are parallel, to take so much of the dip of a vein as he has 
of its apex, i. e., the right of a lode locator who has located a sur- 
face containing an apex to follow the dip of his vein, from such 
“apex, not only inside but even outside the territory underlying the 
surface embraced by the boundaries of his location, between planes 


6 U.S. Rev. Stats., § 2322. 
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applied at the points where the apex departs from his territory 
and. drawn through or parallel with the non-divergent end lines; 
and to take all the ore between such dip-right bounding planes 
which is not also included between the dip-right bounding planes 
of a senior locator of another part of the. same apex — such right 
being intralimital or extralateral according to the docus of its ap- 
plication. A common-law right (so called because, being a right 
on and under a given: surface, based merely on ownership of 
such surface, it is a right analogous to a right known to common 
law), then, strictly speaking, is merely the right of a lode locator to 
use his surface, and to take so much of the ore underlying such 
surface as neither he himself nor anyone else can have a right to 
by virtue of ownership of an apex—a right in the nature of an 
omnibus right to what is left after all apex rights have been ex- 
hausted. Finally it is submitted that since one and the same 
right, namely, a dip right based on ownership of an apex, may be 
either intralimital or extralateral, according to the /ocus of its ap- 
plication, the two kinds of property rights conferred by lode loca- 
tions, where enquiry is had as to their natures and extents, should 
be classified, according to the sources from which they spring, as 
apex, or dip, rights and common-law rights, and that the terms ex- 
tralateral and intralimital should be used only to indicate the /ocz 
of application of such rights, an extralateral right being merely an 
- apex right applied without the limits of a location, and ‘an intra- 
limital right being either a common-law right or an apex right 
applied within the limits of a location. 

Now to illustrate the natures and extents of the rights of a lite 
locator to ore within the limits of his location, let us state a sup- 
posititious case wherein the surface of a givefi location overlies 
two bodies of ore, one of which is referable to an apex outcropping 
within the location, and the other of which is not—as shown by 


Location A on the following diagram : — 
Apex 


In this case, it is submitted, A’s ownership of ore body No. 1 is 
dependent wholly on his ownership of the apex, and not at all on 
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his ownership of the overlying surface, that is, his right-to the ore, 
though it is an intralimital right, is not a common-law right, but an 
apex right. If, for example, it should develop that the apex right 
were in another, —as where the ore in question be found also to lie 
within the dip-right bounding planes of a senior locator of another 
part of the same apex (see Location B on above diagram), — in 
such case A’s ownership of the overlying surface would profit him 
not at all; or if, on the other hand, it should develop that the 
ownership of the overlying surface were in another, — as where 
such surface also lies within the boundaries of another location 
whose seniority later becomes established (see Location C on above 
diagram), — in such case it would seem to be certain that A’s right 
to the ore, so long as he retained the apex, would still survive. 
On the other hand A’s ownership of ore body No. 2, since it is not 
included between the dip-right bounding planes, is dependent 
wholly on ownership of the overlying surface. Thus if the seniority 
of Location D should later become established, A would be de- 
prived of the ore.’ 

In the Jefferson case® whether an intralimital right was a 
common-law right or an apex right should have been the question 


7 If the end lines of Location A were widely divergent, no dip-right bounding 
planes could be established. In such case it might be argued that A could have no 
apex right to any ore whatever, even within the limits of his location. It is believed, 
however, that such a contention would be fallacious. Parallelism of end lines, and 
the consequent establishment of dip-right bounding planes, are necessary to the exer- 
cise of extralateral rights, but extralateral rights only. It is true that where dip-right 
bounding planes have been established they limit the territory in which apex rights 
may be exercised, not only outside but also insidea location, but it,does not necessarily 
follow that where no dip-right bounding planes can be established, ownership of the 
ore on the dip of a vein, inside the location, may not be based on ownership of that 
part of the apex which is included within the same location, in a case where the ore is 
so situated with respect to the apex that it would have been included between the dip- 
right bounding planes which would have been established had the end lines been 
parallel. Lindley, writing of irregularly shaped locations, states (p. 911): “In such 
cases the right to pursue the vein on its downward course outside . . . may not exist; 
but in other respects the locator’s right to whatever may be found within . . . is the 
same as in the case of a location of the highest type. It is unquestionably true that 
neither the form of the surface location nor the position of thé vein as to its course 
controls or restricts the intralimital rights.” Whether or not this statement is too 
broad as applied to the specific question under consideration, at least it may be said 
that an extralateral apex right differs from an intralimital apex right in this, that the 
‘establishment of dip-right bounding planes is necessary to the exercise of the former, 
‘but not to the exercise of the latter, notwithstanding that, if established, dip-right 
bounding planes limit the territory within which the latter, as well as the former, may 


8 Jefferson. M. Co. v. Anchoria, etc., Co., 32 Col. 176, 75 Pac. 1070, 64 L. R. A. 925. 
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with respect to which the respective rights of the parties to the 
litigation should have been determined. The facts in the Jefferson 
case are illustrated by a plat contained in Part I of this article, 
here reproduced for the purpose of convenience: — 


The statement of facts, and of the question which, it is submitted, 
should have been presented for the consideration of the court, as 
given in Part I of this article, is here repeated, in part, as follows: 
“The Anchor was the senior location. The ore bodies in dispute 
were on the dip of the vein a—d, and lay under the surface of the 
Anchor, within the parallelogram less the triangle 
The decision awarded all the ore bodies in dispute to the owner of 
the Anchor. . . . The owner of the Anchor could not base a claim 
to the ore within this territory upon ownership of an apex, for its 
apex rights were bounded on the east by the plane z-7’.° Being 


9 See 22 Harv. L. Rev. 266.—A Question concerning the Extralateral Rights 
Incident to Ownership of a Junior Lode Location which partly Overlaps a Senior 
Lode Location. 

10 The doctrine of Walrath v. Champion (171 U. S. 293), it is true, if applied to this 
case, would allow rights on the secondary vein conterminous with the rights on the 
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the owner of the senior location, however, and therefore the owner 
of all surfaces in conflict with the junior location, it could claim a 
common-law right to all ore within this territory to which the 
junior locator had no apex rights. Apparently, then, the whole 
controversy should have turned . . . upon a determination of a 
question as to whether or not the junior locator had so located the 
apex of the vein as to give him rights on the dip thereof within 
any part of the territory under consideration.” 

The court, in awarding all the ore within the territory under con- 

sideration to the owner of the Anchor, however, based its decision 
on the ground that such territory, since it underlay a surface of 
conflict between the two locations, must be considered as embraced 
by the boundaries of (7. ¢., as intralimital to) both locations, say- 
ing: 4 “the Mattie L. does not own the conflicting ground, still 
this very ground is actually physically within its surface bounda- 
ries.” The materiality of this consideration, in the estimation of 
the court, becomes apparent when it is understood that the court 
classified the two kinds of property rights conferred by lode loca- 
tions, according to their respective natures, as intralimital rights and 
extralateral rights, saying,” with reference to the statute: ® “The 
property rights conferred by a lode location thereunder are two- 
fold (1 Lindley on Mines, 2d ed. § 549), intraliminal, and extralim- 
inal or extralateral.” 
. The argument of the court, briefly stated, was to the effect that 
the owner of the Mattie L could base a claim to the ore within the 
territory in question only on one of two grounds, viz., either that it 
had intralimital rights thereto, or that it had extralateral rights 
thereto — that it could have no intralimital rights thereto because 
the territory in question was also included within the boundaries 
of a senior location, and that it could have no extralateral rights 
thereto because such rights are not operative within, but only with- 
out, the boundaries of a location; or, in other words, that since 
the territory did not belong to the owner of the Mattie L, it could 
have no intralimital rights therein, and since the territory did not 
lie outside of the boundaries of the Mattie L, it could have no 
extralateral rights therein. . 

It is clear that this argument is based upon the assumption that 
a right exercised inside the limits of a location is necessarily of a 


discovery vein —that is, up to the end line e~f That doctrine, however, is here dis- 
regarded for the reasons given in Part I of this article. 


11 64 L. R. A. 929. 2 64 L. R. A. 930 18 U. S. Rev. Stats., § 2322. 
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different nature froni a right exetcised outside the limits of a loca- 
tion; that is, the court, though it recognized that the rights of a 
lode locator must be based either on ownership of an overlying sur- 
face or on ownership of an apex, failed to perceive that the latter 
class of rights may be applicable elsewhere than outside the limits 
of a location. Thus, throughout the opinion, the court has used 
‘the term intralimital rights to indicate, exclusively, those rights 
which are based on ownership of an overlying surface, and the term 
extralateral rights to indicate, comprehensively, those rights which 
are based on ownership of an apex. In short, misled by the con- 
fusing nomenclature of which it made use, the court premised its 
argument upon the ground that a lode locator can have no right to 
ore within the limits of his location unless he owns the surface 
overlying it — the corollary proposition being that a right based on 
ownership of an apex is not applicable within, but only without, the 
‘limits of a location. 

_ This is abundantly proved by even a cursory examination of the 
opinion. Thus, in the first place, for the purpose of determining 
the “nature and extent of the rights of the ‘Mattie L. to all the 
veins found within its surface lines,” “ the court assumed that “ the 
Anchor was out of the case entirely,” » that is, that the Mattie L 
was not in conflict with any other location. In discussing this sup- 
posititious case (which is the same as the supposititious case here- 
inabove put, illustrated, and discussed for a similar purpose), it 
was urged that the rights of the owner of the Mattie L everywhere 
within its boundaries, including the territory in question, would be 
intralimital rights, and from this it was urged that the owner of the 
Mattie L could have no rights within the territory embraced by its 
boundaries unless such territory belonged to it, wherefore it could 
have no rights within a territory of conflict with a senior location. 
This argument is palpably founded on the premise that all intra- 
limital rights are based on ownership of an overlying surface. In 
the second place, in another part of the opinion, referring to the 
right of the owner of an apex to follow the dip of the vein, the 
court said :  “ pursuing the vein, a—b, from its apex, which is within 
the surface lines of the Mattie L., thence. downward on its dip, its 
owner has encountered a’ segment thereof inside the side lines, 
and also the end lines, of the Mattie L., which is also within the 
surface lines of the senior Anchor location. . . . It will not do to 
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say that such segment is outside of the side lines of the Mattie-L.” 
This refusal to allow the owner of an apex to follow the dip of his 
vein into the territory of conflict, on the ground that such territory 
is not outside the limits of his location and so is not subject to the 
exercise of “ extralateral” rights, is clearly an express holding to 
the éffect that rights based on ownership of an apex are not ap- 
plicable within the limits of a location. 
Thus if it be a correct contention that rights other than those 
based on the ownership of an overlying surface may be exercised 
within the limits of a location, then it will not logically follow from 
the fact that part of such overlying surface is owned by another, 
that the owner of the location can have no rights therein, and the 
reasoning of the court in the Jefferson case must fail.“ It is 


17 Another holding of the court was to the effect that even if the territory of conflict 
might be considered as lying outside the boundaries of the Mattie L, still the owner 
of that location could have no “ extralateral ” rights therein, because, in such case, the 
westerly end line of the location, across which the vein could not be pursued, must be 
considered to be a crooked course coincident with the intrusive boundaries of the 
Anchor. The court, of course, still proceeded on the assumption that the right of the 
owner of the Mattie L to follow the dip of the vein, from its apex, into the territory in 
question, could not be exercised: unless said territory be considered as lying without 
the boundaries of the location. The court, furthermore, seems to have considered the 
laying of the westerly end line of the Mattie L across the surface of the senior Anchor 
to have been “an unlawful act” (64 L. R. A., p. 930) in disobedience of the statute, an 
act which could give rise to no extralateral rights — yet the doctrine of the Del Monte 
case (discussed in Part I of this article) is certainly that, under the statute, a junior 
locator may lay his end lines across a senior surface for the very purpose of securing 
extralateral rights, and, curiously enough, the court itself, immediately before, had 
stated that the “law does not require that the bounding lines of a location be laid 
wholly upon its own territory, . .. but they may be laid along or across other and 
senior locations. ...” 

The holding of the court was as follows (p. 930 of 64 L. R. A.): “It is not logical 
to hold that the extralateral rights with respect to this disputed strip are to be defined 
as though it was territory beyond the Mattie L. side lines. . . . But if the Mattie L. 
was permitted to draw in its boundaries so as to include therein only the ground 
actually belonging to that location, . .. the position of the appellant would not be 
strengthened. On the contrary, it would be left without the vestige of an extralateral 
right. For then the westerly legal end line (the located westerly side line) of the 
Mattie L. would be coincident with the northerly side line, the easterly end line, and 
the southerly side line of the Anchor claim for a certain distance, and thus would be 
not a straight, but a broken, line, and the westerly end line of the location, as thus laid, 
would not be parallel with its easterly legal end line, and from a claim thus irregularly 
located extralateral rights are withheld. The law is that it is the end lines alone, not 
they and some other lines, which define the extralateral right, and they must be 
straight Unes, not broken or curved ones. Walrath v. Champion Min. Co. 171 
U. S. 293.” 

_ Now it is submitted that the holding of Walrath 2. Champion, though correctly 
stated, is not here correctly applied. That case did not hold that apex rights must be 
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submitted, therefore, that the enquiry of the court concerning 
“the nature and extent of the rights of the Mattie L. to all the 
veins found within its surface lines,” should not have been based on 
a classification of such rights as intralimital and extralateral, but on 
their classification as apex rights and common-law rights. That is, 
the enquiry as to the rights of the owner of the Mattie L. to the ore 
within the territory in question (when the Anchor was considered as 
“ out of the case entirely”), should have been as to whether or not 
such ore could be referred to an apex within the location, for, if 
so, then the right to such ore could be lost only by the loss of 
the apex, and the enquiry as to whether the territory lay within 
or without the limits of the location could be material only in so far 
as the territory in question might contain a part of the apex. 
If such territory did contain a part of the apex, then so much 
of the ore as could be referred to the part of the apex so 
contained, would, of course, be lost by loss of the territory, but so 
much of the ore as could still be referred to an apex outside of 
such territory would still belong to the owner of the Mattie L— 
it being immaterial, so long as the ore lay between the dip-right 
bounding planes of the Mattie L, whether the apex right thereto 
were intralimital or extralimital. 

Now, as shown on the plat, though the surface of all the territory 
of conflict belonged to the owner of the Anchor, and so may be 
spoken of as lost to the owner of the Mattie L, and though this 
territory included a part of the vein a-d (to the west of the point 
x), still some of the ore underlying the surface of this territory, — 
viz., that underlying the surface of the triangle A, — might still be 
referred to an apex outside of such territory. That is, the apex of 


withheld from a location whose boundaries are crooked courses, but that if a crooked 
course be crossed by an apex, that segment of the crooked course which is crossed by 
the apex may be considered as an end line, and apex rights are to be determined with 
respect to such segment alone. The very point raised in Walrath v. Champion was 
that the owner of the Providence location could have no apex rights because the 
northerly boundary was a crooked course, and so not parallel with the southerly end 
line, but the court ‘held that the whole of the crooked course was not to be considered 
as the northerly end line, but only that segment thereof which was crossed by the apex, 
and that since such segment was virtually parallel with the southerly end line, apex 
rights must be granted. 

It is to be noted further that under no circumstances, not even if (contrary to the 
doctrine of the Del Monte case) the westerly boundary of the Mattie L_ be considered 
to be the crooked course ¢-m-e—/-n-3, could the line m-e be considered an end line, 
for the vein a-d is a secondary vein, and the line g-m, which is crossed by the dis- 
covery vein, would still be the end line of the location under the doctrine of Walrath 
v. Champion, 
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the vein a-d, to the east of the point x, indisputably belonged to 
the owner of the Mattie L, wherefore the plane x-0-o', drawn, 
parallel with the end lines (the located side lines), from the point 
where the apex departed on its westerly course from the territory 
of the Mattie L, defined a dip-right bounding plane to the east of 
which all ore underlying the surface was referable to an apex in- 
cluded within the territory of the Mattie L. The claim of the 
owner of the Mattie L to the ore under the surface of the territory 
indicated on the plat by the triangle A, therefore, should have been 
based not at all on any claim concerning the surface of such terri- 
tory, but wholly on ownership of the apex outcropping on its own 
undisputed surface. Indeed it seems very likely that if such an 
argument had been insistently presented for the consideration of . 
the court, the owner of the Mattie L would have been awarded the 
ore underlying the surface of the triangle A, for the court, toward. 
the end of the opinion, expressed itself as follows: ‘‘The case has 
not been argued, certainly not exclusively, upon the proposition 
that each of these parties owns a definite portion of the ore found 
within the parallelogram, c, f, ¢, x [#’—f-e-x on our plat], to each 
belonging such part of the vein as it has the apex of. . . .” 

The two kinds of intralimital rights, then, can be clearly dis- 
tinguished, and so defined in contradistinction to each other. A 
definition of each separately, however, based on an analysis of the 
inherent nature of each, is less clear—at least in the case of 
common-law rights. An apex right, though of a seemingly diffi- 
cult, because unusual, nature, in fact readily lends itself to analysis. 
The apparently simple and elementary nature of a common-law 
right to ore not referable to an apex, on the other hand, is not, it 
is submitted, capable of logical solution. 

The statute reads, in part, as follows: — 


* The locators of all mining locations . . . shall have the exclusive right 
of possession and enjoyment of. all the surface included within the lines of 


18 If, for example, the locator of the Mattie L had extended the north side line of the 
Anchor, c-e, as his own south side line, m-m’, in such case there could have been no 
doubt as to his right under the surface of the triangle A (Fitzgerald v. Clark, 17 Mont. 
100; Colo., etc., M. Co. v. Turck, 54 Fed. 262). It would seem impossible that the 
locator of the Mattie L, merely by continuing his westerly end line, in its own direction, 
across the surface of the senior location, thus creating a surface conflict, would thereby 
have forfeited any dip right which he would have had had there been no surface con- 
flict. It may be that by the establishment of such surface conflict he would have 
gained no advantage, but certainly under the doctrine of the Del Monte case he might 
not be penalized therefor. 19 U. S. Rev. Stats., § 2322. 
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their locations, and of all veins, lodes, and ledges throughout their entire 
depth, the top or apex of which lies inside of such surface lines. . . .” 


A patent issued under this statute expressly reserves, out of a 
fee granted, so much of the ore underlying the surface as may be 
referable to apices not included by the boundaries, the limitation 
being expressed substantially as follows: “That the premises 
hereby conveyed, with the exception of the surface, may be 
entered by the proprietor of any other vein, lode, ledge or de- 
posit the top or apex of which lies outside the exterior limits 
of said survey, should the same in its downward course be found 
to penetrate, intersect, extend into or underlie the premises hereby 
granted, for the purpose of extracting and removing the ore from 
such other vein, lode, ledge or deposit.” 

Thus it is clearly apparent that, under the statute, veins are 
severed, “throughout their entire depth,” from the country rock 
in which they lie— an apex right being a property right in a 
vein as distinguished from a property right in the country rock in 
which it lies and which is subject to ownership under a common- 
law right. 

The nature of apex rights has been analyzed and explained by 
many writers, and will not be treated of herein otherwise than col- 
laterally to the discussion of the nature of common-law rights.— 
except to point out that an extralateral apex right is not a right 
created by a statute in derogation of the common law. The gov- 
ernment, the grantor of an apex right, is the owner of all territories 
- to which such right may be applied," and the grant is merely a 
conveyance of a specified territory which has, expressly or by 
statutory construction, been excepted from prior grants and which 
must necessarily be excepted from subsequent grants. It is not, 
in any sense, a right to enter the territory of another, but a fee 
simple, vested in the grantee at the time when the grant takes 
effect,“ to a given parcel of land underlying surfaces owned by 
others. There is no principle of common law to prevent the 


2 Taken from Snyder, Mines, § 785. 

_ 21 “Tn the acquisition of foreign territory since the establishment of this government 
the great body of the land acquired became the property of the United States, and is 
known as their ‘ public lands.’ By virtue of this ownership of the soil the title to all 
mines and minerals beneath the surface was also vested in the Government.” Del 
Monte M. & M. Co. v. Last Chance M. Co., 171 U. S. 61. 

22 The ultimate fee, of course, is in the government up to the time of issuance of 
patent. 
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owner of land from parcelling it as he may see fit; he may con- 
vey only a certain part of his territory to another, or he may convey 
the whole, excepting a certain part, and the part so granted or ex- 
cepted may be a vertical section running through the land; ora 
horizontal section underlying the surface; or a slanting section 
underlying the surface; or a section irregular in width and direc- 
tion, like a vein, underlying the surface — provided the exact 
extent of such section be capable of establishment.”*> The statute 
creating apex rights, then, does not, in derogation of the common 
law, grant rights in the territories of others, but merely defines the 
manner in which, in accordance with the principles of common law, 
the government will parcel certain of its lands.”* 

The statute clearly grants, to a lode locator, ownership of a sur- 
face, and, by necessary implication, ownership of all territory, not 
specifically excepted, which is incident to ownership of a surface at 
- common law — that is, an inverted pyramid of earth of which the 
surface of the location is the base and the centre of the earth is 
the vertex. From this territory, however, the statute expressly 
excepts all ore which lies on the dip of veins which apex outside 


28 “ Unquestionably at common law the owner of the soil might convey his interest 
in mineral beneath the surface without relinquishing his title to the surface,” . . . Del 
Monte M. & M. Co. v. Last Chance M. Co., 171 U. S. 60. 

“ Nothing was more common than to sell or demise a piece of land excepting the 
mines. In like manner, the different strata of the subsoil might be shown to be the 
subject of different rights. And there might be also in one mine different minerals 
which were the property of different persons.” Lindley, 15. 

% This subject is fully, and very clearly, treated in Lindley, § 568, which reads, in 
part, as follows: “ The government being the owner of the fee may carve from it the 
ownership of the vein. It may grant the surface to one and the vein to another. 
There was nothing in the common law which prohibited this severance. In fact, it 
was expressly sanctioned, . . . Instead of being in derogation of the common law, this 
class of grants is in absolute harmony with it. It is not true, therefore, that the stat- 
ute should be strictly construed because it contravenes the common law. . . . This dip 
or extralateral right is not a mere easement. The estate thus granted In the vein is of 
the same dignity as that of a title in fee. It és a title in fee as to the vein granted. 
. . « This grant of the fee in the vein may be accompanied by certain easements. To 
illustrate: The right to follow the vein into adjoining lands frequently cannot be exer- 
cised without disturbing some portion of the inclosing rock. The grant of the vein 
necessarily carries with it whatever is reasonably required for its enjoyment and without 
which the grant would be ineffectual. But the estate in the granted vein is a fee- 
simple estate.” 

25 “ The general rule of the common law was that whoever had the fee of the soil 
owned all below the surface, and this common law rv/e is the general law of the States 
and Territories of the United States, and, in the absence of specific statutory provisions 
or contracts, the simple inquiry as to the extent of mining rights would be, who owns 
the surface.” Del Monte M. & M. Co. v. Last Chance M. Co., 171 U. S. 60. 
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the location.% No title whatever passes to such ore: it is expressly 
excepted by the grant. So much is certain. 

It is equally certain, however, that, notwithstanding his utter lack 
of title thereto, the courts have declared, again and again, that a lode 
locator has a common-law right to ore beneath the surface of his 
location that is not owned by tunnel locators or by locators of out- 
lying apices of the veins within which such ore lies. Up to this 
point there is no objection, other than an academic one, to the 
application of this rule. It is in accordance with the custom of 
miners. It is simple and practical. It may even be said to sup- 
ply a deficiency in the statute, for clearly some statutory provision 
should have been made for the extraction of ore which might have 
been made referable to an apex, but which was not. 

To make this subject very clear let us state a supposititious case 
upon which to base an argument, all references to ore, in the 
discussion, being to ore situated similarly to that in the suppositi- 
tious case. Thus let a case be supposed wherein a given body of 
ore underlies the surface of a location owned by A, but lies on the 
dip of a vein which does not apex within A’s location, but within a 
contiguous location owned by B. Let it be supposed, further, 
that B has located the apex in such manner as not to acquire an 
extralateral right to this ore. This can be illustrated by a diagram 


showing part of the surface of a hill-side entirely covered by lode 
locations, and a vertical section of the hill made by drawing a 
vertical plane through the aligned end lines of locations A and 


% “ Tt is quite manifest from a reading of the section that no title passes by virtue of 
the location to any part of any vein which has its top, or apex, wholly outside of the 
boundaries of such location.” Lindley, 909. 

27 The idea for this diagram is taken from Lindley’s Figure 1o. 
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In the above diagram the surface boundaries of the locations are 
shown; also vertical planes, zx’, y-y', and z-z’, drawn through 
the side lines of locations A and B. 

The vein matter, or ore, underlying the surface of location A, 
since it apexes in location B, was expressly severed from the grant 
to A. Inasmuch, however, as B’s end lines, x-y, are widely di- 
vergent, B has‘ not complied with that statutory provision under 
which a locator on the apex may acquire extralateral rights — 
therefore the ore underlying the surface of location A was not 
ineluded in the grant to B. Thus it is clear that the title to this 
ore has never passed out of the government. The government 
itself, however, cannot extract this ore without entering on A’s 
territory, or on the territory of some one of the surrounding 
locators. Unless, therefore, some method of extracting this ore 
be devised, the policy of the government to procure the develop- 
ment of its mineral resources will not be fully carried out, and the 
very purpose of the mining acts will, to that extent, be defeated. 

Now if any person be permitted to extract this ore, it is clear 
that the owner of the overlying surface should be that person. 
Under these circumstances, then, it has been adjudged that the 
owner of the overlying surface may take the ore. Thus a rule has 
now become established which creates a property right in the 
owner of an overlying surface to all ore within his location to 
which no apex or tunnel right can be applied, and this right, 
whatever ‘may be the source whence it is derived, is called a 
common-law right. It is not in fact, however, a right at common 
law, it is merely a right by sufferance —a practical, simple, equi- 


28 No distinction is to be drawn, of course, between ore which lies on the dip of a 
vein which does not apex anywhere within the overlying location (as in this diagram) 
and ore which lies on the dip of a vein which apexes partly within the overlying 
location but which is not referable to the part of the apex so included (as ore body 
No. 2 in the diagram on p. 342). The contemplation of the statute is that both end 
lines of a location shall be crossed by an apex, #. ¢., that the length of the location and 
the length of the apex included therein, shall be the same. If, however, the length of 
‘ the apex as actually located is less than the length of the claim, it is clear that the 
intralimital rights on the dip of such vein must be bounded by the same planes 
which bound the extralateral rights. There is no expression contained in the statute 
which would imply that a locator whose surface lines include some portion of an apex 
shorter than his claim may drift along the vein to the extent that it lies within his 
territory. The locator of the outlying part of the apex to which such ore is referable 
is as much entitled to the ore as if it lay on the dip of a vein which did not apex at all 
within the overlying location, for the locator of the outlying part of the apex is 
entitled to a corresponding segment of the vein throughout its entire depth. Such 
segment, therefore, is excepted from the grant to the owner of the overlying location. 
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table, and necessary solution of a difficulty not capable of solution 
by the application of legal principles. No legal solution, there- 
fore, should be attempted, other than a broad justification on the 
ground that the application of this rule gives effect to the policy 
of the government. 

A common-law right to ore having been recognized, it must 
at some time be held to become a vested right. It may be said, 
therefore, that a common-law right to ore becomes a vested right 
at such time as all parts of the apex to which such ore might have 
been made referable have been so located as not,to make such ore 
referable thereto. It may even be said, perhaps, that a common- 
law right to ore has its inception at the time of the making of a 
location, being at that time an inchoate right subject to defeasance 
upon condition that an apex be subsequently so located as to make 
the ore referable to such apex. But however far the at best some- 
what doubtful doctrine of common-law rights to ore may be elab- 
orated, sight should never be lost of the basic fact that at the time 
of the grant the ore was actually, even expressly, severed from the 
estate granted to the claimant of the so-called common-law right. 

The common-law right rule has not been universally recognized by 
the courts. In Jones ef a/. v. Prospect Mt. Tunnel Co.” the owners 
of an overlying surface brought an action sounding in trespass,® and 
for an injunction, against a defendant corporation which was engaged 
in extracting ore from under their surface. The court said: “A 
patent for a mining claim is quite a different thing. from a patent 
for agricultural land. The latter conveys the surface of the ground, 
and all that lies beneath it® [citing cases]. The former does not 
necessarily do so.” Thus the court held that “ when evidence is 
produced tending to show that the ledge apexes outside... , 
this simply tends to prove that the plaintiffs, notwithstanding their 
patent, do not own that ledge; and they must now meet this evi- 
dence, and overcome it, or they will fail in establishing their title. . . . 
If the ownership depends upon whether the ledge apexes inside 


2 21 Nev. 339, 31 Pac. 642. 

89 It is curious to note that although, under the statute, the owner of an overlying 
surface has no possessory right to ore which is not referable to an apex within his 
location, and although he has no right of possession thereto even under the common- 
law right rule, at least until after all possible apex rights have been exhausted, yet the 
form of the action frequently brought by the owner of an overlying surface against one 
who is extracting the ore under an alleged ownership of an apex to which such ore is 
referable is trespass or ejectment. | 

81 But see Lindley, § 612. 
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the exterior lines of the mine, then this fact, the same as any other 
fact upon which title depends, must be established by the party 
asserting it. The plaintiffs must recover upon the strength of their 
own title. If they do not own the ledge from which the ore was 
extracted, it matters not who does own it.” It will be perceived 
that this holding was in strict logical conformity with the provisions 
of the statute — it seems to be to the effect that in a case where a 
given body of ore lies on the dip of a vein which does not apex 
within the location, the owner of the overlying surface can have no 
right to extract such ore under any circumstances. This case, then, 
apparently denies the common-law right rule. Under that rule evi- 
dence proving that the ledge apexes outside the overlying location 
would indeed be sufficient to show lack of statutory title in the 
owner of such location, but still would not be sufficient to show 
that the owner of such location might not extract such ore upon 
proof that no other locator is, or might be, entitled to it. Under 
that rule the ownership of the ore does not necessarily depend 
upon whether the ledge apexes inside the overlying location, and 
so need not be affirmatively established. The owner of the over- 
lying surface does not depend upon the strength of his own ite, 
but upon lack of title in other locators. 

It may be urged that the court in this case did not mean to deny 
the common-law right rule; that it is not clear, notwithstanding 
the expressions quoted, that the ore would not have been awarded 
to the plaintiffs if they had been able to prove that neither the 
tunnel locator nor anyone else had a right to it; that the discus- 
sion was had merely as to a point of evidence, namely as to upon 
which claimant lay the burden of proof of ownership; and that 
the holding, therefore, is clear only to the effect that, to prove 
ownership in himself, the owner of an overlying surface must 
prove lack of ownership in other actual or possible claimants. 

An argument so limiting the holding in this case, however, would 
seem not to be tenable in view of other decisions. Thus, as 
authority for the holding in the Nevada case, the court cited 
Reynolds e¢ a/. v. Iron Silver Mining Co.,” which is a flat denial 
of the common-law right rule. In that case the ore in con- 
_ troversy lay, under the surface of a placer location, on the dip of 
a vein known to exist at the time of application for the placer 
patent, and not referred to therein — wherefore it was excepted 


8 116 U. S. 687. 
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from the grant to the plaintiff below. As stated by the appellate - 
court: “ There is no assertion by them of prior possession, discov- 
ery, or claim to that vein, nor of any other right to it, than that it 
is found beneath the surface of this placer patent.” On the other 
hand, it was proven in the sé prius court that the ore was not 
referable to any part of the apex owned by the defendants below, 
that is, the defendants had no more title to the ore than had the 
plaintiff. The defendants, however, were in possession, though 
merely, as stated by the Circuit Court, as “naked intruders.” 
Upon these facts and findings, a verdict was directed for the plain- 
tiff, the court charging: “ the defendants show no right or title in the 
lode at the place in controversy . . . and as to such intruders, the 
plaintiff's placer title may give a right of possession and recovery.” 
The court, futhermore, refused to give the following instruction 
asked by the defendants: “ The plaintiff must recover on strength 
of his own title. If the vein is not conveyed to plaintiff by the 
placer patent under which they claim, then it makes no difference 
whether defendants have any title or not; the plaintiff cannot 
recover on the weakness of defendants’ title.” Upon appeal this 
judgment of the Circuit Court applying the common-law right rule 
was reversed, the court saying: “The case here must be decided 
on the correctness of the action of the court in giving that charge, 
and in refusing to give instructions asked by defendants. .. . 
If there is any exception to the rule that in an action to recover 
possession of land the plaintiff must recover on the strength of his 
own title, and that the defendant in possession can lawfully say 
until you show some title, you have no right to disturb me, it has 
not been pointed out to us. . . . Whether the defendant has title, 
or is a mere trespasser, it is certain that he is in possession, and 
that is a sufficient defence against one who has no title at all, and 
never had any.” 

Thus it appears that the common-law right rule is not an ele- 
mentary principle to be taken for granted — that the nature of a 
common-law right to ore is such that some courts have very logi- 
cally absolutely declined to recognize it. 


83 Lindley, § 866, quotes from and discusses Jones v. Prospect Mt. T. Co., supra, 
at considerable length. That case, however, has been herein discussed because, it is 
submitted, Mr. Lindley has treated it not as denying the common-law right rule, but 
merely in relation to a rule of evidence. Thus he states (pp. 1592-1593): “ A, being 
the owner of the surface, there is a prima facie presumption that he owns everything 
underneath such surface within the vertical planes drawn through the surface boundaries. 
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In Reynolds v. Iron Silver M. Co., however, Mr. Chief-Justice 
Waite dissented from the judgment in a short opinion which is now 
supported by the weight of authority™ establishing the common- 
law right rule. ‘“ They are mere intruders,” he said of the defend- 
ants, “ having wrongfully, and without any authority of law, worked 
from an adjoining claim under the surface of the placer claim of 
the Mining Company and taken possession of the mineral in the 
the lode. Under these circumstances it seems to me the Mining 
Company has the better right. The question is not whether the 
company owns the lode or vein, nor whether it has the right to take 
mineral therefrom, but whether as against a mere intruder it has 
the better right to the possession. . . . In my opinion the charge 
of the court was right, and the judgment should be affirmed.” 

So far have the courts gone in the application of this common- 
law right rule that, by the weight of authority, a presumption of 
ownership has been established in favor of the owner of an over- 
lying surface as against the owner of an outlying apex. Thus, 
curiously enough, even in a case where the ore is in fact refer- 
able to an apex, the burden of evidence is upon him who actually 
owns the ore instead of upon him who certainly was not granted 
either title or possessory right to it. It may be said, as in Jones 
v. Prospect Mt. T. Co., that the burden of proving title is upon 
him who asserts title, and never shifts, and that, therefore, if the 
plaintiff in a possessory action for ore be the owner of an overlying 


This was the rule at common law. Therefore, when A introduces proof of title, and 
if the action be trespass, shows that ore has been extracted from underneath the sur- | 
face and proves its quantity and value, he is, prima facie, entitled to judgment. It then 
devolves upon B to establish,—(1) The existence of an apex within his boundaries ; 
(2) The identity and continuity of the vein from its top or apex within such boundaries 
to the point in dispute. So far we think the courts all agree; but as to the degree of 
proof required of B, and as to whether the burden shifts during the trial from one to 
the other, there is some difference of opinion.” It is submitted that all the cases do 
not support this statement. It is undoubtedly true that all the courts agree to a 
presumption of ownership in the overlying locator, but this presumption is based upon 
another, viz., that all ore underlying his surface is presumed to apex within his location 
(see infra). If it be shown not to do so, then some cases, notably Reynolds v. Iron S. 
M. Co., supra, are clearly to the effect not only that it does not devolve upon B to 
show an apex right to the ore, but that, even if it be affirmatively shown by A that B has 
no right, still A may not recover because of lack of right in himself. In other words, 
certain cases deny the common-iaw right rule iv oto. 

84 A discussion of the cases wherein the common-law right rule has been applied 
is not within the province of this article. Those cases are cited and discussed in the. 
text books. Herein it is intended merely to analyze the nature of the so-called 
common-law right to ore. 
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surface, the burden of proof must be upon him. This, in the lim- 
ited sense in which the term burden of proof should strictly be 
used, is true. The burden of evidence, however, immediately 
shifts to the owner of an outlying apex upon proof, by the plain- 
tiff, of ownership of an overlying surface. 

All courts, even those which deny the common-law right rule, are 
agreed that there is a presumption of ownership in the owner of a 
surface to all ore underlying such surface. In those cases where 
there is in fact a common-law right to ore, such right, of course, is 
based on ownership of an overlying surface, but the rebuttable pre- 
sumption of law that there is a common-law right in the owner of 
an overlying surface zx ad/ cases, is not, it is submitted, based on the 
fact of ownership of the surface, but on another presumption, — one 
of fact, — namely, that all ore underlying the surface is presumed 
to apex within the location. Ownership of an overlying surface 
having been proved, therefore, it devolves upon the claimant under 
an alleged apex right to prove that the ore does not apex within 
the overlying location. Further than this all the courts are not 
agreed. The great majority of cases wherein the common-law 
right is recognized at all, however, are to the effect that, the ore 
having been proved not to apex within the overlying location, the 
burden of evidence does not thereupon shift back to the owner of 
the overlying surface, it devolving upon him to prove that the ore 
does not belong to another, but remains with the claimant under 
an alleged apex right, it being necessary for him affirmatively to 
prove further that he himself owns the ore, or at least that some 
. one other than the owner of the overlying surface owns it. This 
rule of evidence, like the common-law right rule itself, seems to be 
based on practical, rather than theoretical, considerations. That 
is, the owner of an apex, by following the dip of the vein, may es- 
tablish his right under the surface of another, if he has any right; 
but the owner of an overlying surface may not pursue the vein 
upwards outside of his own territory, and so may not be able to 
prove that the vein does not apex within the territory of the adverse 
claimant. The general rule is stated in Leadville Co. v. Fitzgerald 
et al® as follows: “within the lines of each location the owner 


85 “ Doubtless, the production of a patent to the ground in which the ledge is found 
makes out a prima facie case for the plaintiffs ; that is, in the absence of any evidence 
tending to prove that the ledge apexes outside the exterior lines of the plaintiffs’ 
patented ground, it would be presumed to apex inside those lines.” Jones v. Prospect 
Mt. T. Co., 31 Pac. 644. 

8 Fed. Case No. 8158. 
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shall be regarded as having full right to all that may be found, 
until some one can show a clear title to it as part of some lode or 
vein having its top or apex in another territory. To state the 
proposition in other words, we may say that there is a presumption 
of ownership in every locator to the territory covered by his loca- 
tion, and within his own lines he shall be regarded as the owner of 
all valuable deposits until some one shall show, by a preponder- 
ance of testimony, that such deposits belong to another lode, having 
its top or apex elsewhere.” ¥ 
In conclusion, the pointed and excellent remarks of Mr. Snyder 
may well be quoted. ‘ Regarding the right of the common law 
itself,” he writes, “as the same is persistently insisted upon by 
some courts when there is difficulty in finding any other way to 
turn, it is not inapt to say that it often becomes the fous asinorum 
of the courts. Whenever a case is found which is difficult of solu- 
tion by reason of being different from all the adjudged cases, some 
courts resolutely close their eyes to new paths, sought to be marked 
upon lines recognizing the controlling thought that congress in- 
tended to give to the locator as much of the vein throughout its 
entire depth as he has of the apex; turn their faces from the other 
potent factor that congress undoubtedly intended to make and did 
make a severance of the mineral vein, with its incidental and ex- 
pressed rights, from the rest of the estate, and have insisted, in the 
teeth of this last expressed statutory right, that the common law, 
which had nothing to do with creating the estate in the first instance, 
this having been granted solely by statute, had, in some mysterious 
manner, so impressed itself upon the grant, not as given by the 
patent, but in direct opposition to it, that ownership of the surface 
creates almost a conclusive presumption of ownership of all beneath. 
. The truer presumption ought to be that if a vein of ore is found 
beneath the surface of a claim which is conclusively shown to apex 
outside of such claim, it affords proof equally conclusive, that, who- 
ever else may own it, the owner of the particular surface not con- 
taining its apex does not own it, at least until it is shown that, 
within the rules controlling the right to follow the vein on its dip, 
no other person can claim - or that the right is at best doubtful.” ~ 


Henry Newton Arnold. 
New YORK. 


a7 “ That the weight of authority is$n favor of Judge Hallett’s decision in the Lead- 
ville-Fitzgerald case cannot, we think, be denied.” Lindley, 1596. 
8 Snyder, Mines, § 792. 
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JUDICIAL REVIEW OF ADMINISTRATIVE 
ACTION IN IMMIGRATION PROCEEDINGS. 


HE power of a government to deal with aliens necessarily in- 

_ volves a power to determine whether a given person is an 

alien. So it may happen that one in fact a citizen may be denied 

the rights which his citizenship confers and subjected to treatment 
lawfully appropriate only for aliens. 

This possibility is suggested by the recent case of In the 
Matter of Hermine Crawford.! It is there held that the power 
given by Congress to the Commissioner of Immigration, subject to 
review by the Secretary of Commerce and Labor, to exclude aliens 
“ afflicted with a loathsome or with a dangerous contagious dis- 
ease,” applies to aliens domiciled in the United States returning 
after a temporary sojourn abroad. This threatens every returning 
citizen with administrative proceedings in which he must establish — 
the fact not only of his domicile but of his citizenship. 

It is therefore important to know how this determination is to 
be reached. Of the Crawford case it has been said: ‘ Under the 
rule laid down in the Chinese Exclusion Acts a citizen of the 
United States may be declared by a board of immigration officers 
to be a non-resident alien afflicted with a dangerous disease and on 
appeal for a judicial determination of his citizenship the best he 
can expect is to have his case considered by a higher executive 
officer whose decision, if adverse to his claim, results in his depor- 
tation from the country.” ? 

The authority for this conclusion is United States v. Ju Toy.® 
That case held in effect that a citizen of Chinese parentage 
seeking admission at the frontier could be excluded by the ad- 
ministrative authorities, though denied a hearing before a judicial 
body on the question whether he was in fact a citizen. Though 
the act of Congress purports to give no authority to exclude citi- 
zens, the court holds that it gives power to determine finally 
whether or not a given person is a citizen. As the court construes 
the statute, the jurisdiction of the administration, for all practical 


1 40 N. Y.L. J. 419 (Dist. C®& N. Y., Oct. 28, 1908). 
2 22 Harv. L. REv. 221. 


3 198 U.S. 253. 
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purposes, is not conditioned upon citizenship, but is broad enough 
to deal with all persons of Chinese birth seeking to enter the 
country. 

The question of race was not disputed in the case before the 
court, so the decision does not tell us whether judicial review 
could be withheld when the petitioner alleges he is not a China- 
man. From one point of view the distinction is of no importance, 
because a citizen of Chinese parentage is entitled to the same rights 
as citizens of any other ancestry. But the court, in determining 
whether it is due process to vest such power in the administration, 
weighs considerations of public welfare in the balance against the 
danger of possible infringement of private rights. In balancing 
these opposing considerations, the number of citizens whose rights 
may possibly be invaded is of importance. That number is greatly 
limited when the administration is dealing only with members of 
races clearly distinguishable from those which furnish the prepon- 
derating majority of our citizens. So it is possible to urge that 
the principle of the Ju Toy case would not apply where the ad- 
ministration is given power to deal with all aliens of whatever race; 
for the exercise of this power would imperil the rights of every 
citizen in the land who chanced to be returning from abroad. 
And the possible infringement of private rights to be balanced 
against the public welfare is increased numerically a thousand- 
fold. 

But even supposing the principle of the Ju Toy case should be 
applied to the exclusion of all aliens affected with certain diseases, 
it may well be doubted that the decisions of the Supreme Court 
warrant the assertion that on appeal from the decision of the im- 
migration offigers for a judicial determination of citizenship the 
most that can be expected is a consideration of the question by 
the higher executive officer. 

The Ju Toy case came before the Supreme Court upon a cer- 
tificate from the court below presenting the question whether the 
court shall treat the finding of fact by the executive officer as final 
and conclusive “unless it be made affirmatively to appear that 
_ such officers in the case submitted to them, abused the discretion 
vested in them, or in some other way, in hearing and determining 
the same, committed prejudicial errors.” So the case involves no 
question of judicial control over administrative procedure. To say 
that if the administration uses proper methods in ascertaining a 
fact, the decision of the Secretary is not reviewable by the courts, is 
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one thing. To give to the Secretary the final power to pass upon 
the sufficiency of the procedure, is quite another. 

This latter question came before the court in Chin Yow v. United 
States.! A Chinese person detained for deportation petitioned for 
a writ of habeas corpus. The District Court dismissed the petition 
on the ground that it was without jurisdiction in the matter. Ap- 
peal was taken to the Supreme Court. Among the allegations of 
the petition was one that the petitioner was prevented by the 
officials of the Commissioner from obtaining the testimony of cer- 
tain named witnesses and that had such opportunity been granted, 
he could have produced overwhelming evidence that he was born 
in the United States and therefore a citizen. 

The court construes these allegations to mean that the petitioner 
was arbitrarily denied such a hearing and such an opportunity to 
prove his right to enter as the statute meant him to have. The con- 
stitutionality of the procedure provided by the statute was not in- 
volved. The question was whether, when the court finds this 
statutory procedure is not observed by the administration in reach- 
ing its decision, judicial relief can be given, even after the finding 
of the Commissioner has been approved by the Secretary of Com- 
merce and Labor —a decision which the statute declares shall be 
final. If the statute intended the decision of the Secretary to be 
final with respect not only to the fact decided but also to the legal- 
ity of the methods employed in reaching the determination, the 
question of constitutionality would be raised. But the court is of 
opinion that the statutory provision that the decision of the depart- 
ment shall be final presupposes that the decision was reached after 
a hearing in good faith. Though the mode provided by the statute 
is exclusive, the courts are not forbidden to interfere where the 
statutory methods are disregarded. In other words, the statute 
does not vest in the administration power to determine whether its 
conduct of the case conforms to the law. 

It is therefore held to be clear that this question is one for the 
‘courts. The opinion, however, is careful to state that the only 
ground for taking jurisdiction is the denial of a fair opportunity to 
be heard. The court may grant the writ to look into the question, 
but if it find the hearing fair, it can proceed no further and the 
petitioner must be remanded. 

The Supreme Court lays down no rule as to what faults or omis- 


1 208 U.S. 8, 
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sions will render a hearing unfair. It declares, however, that the 
unfairness and therefore the jurisdiction of the court would not be 
established merely by proving that the Commissioner and the De- 
partment of Commerce and Labor did not accept certain: sworn 
statements as true even though no contrary or impeaching testi- 
mony was adduced. Nor could a denial of a satisfactory hearing 
be established by proving that the decision was wrong. For this 
would secure that judicial review expressly denied to Ju Toy. 

The Supreme Court in the Chin Yow case reversed the decision ° 
of the District Court and ordered the writ of habeas corpus to issue. 
What decree should the District Court make in case it finds a fair 
hearing was denied? Such denial by no means involves the con- 
clusion that the petitioner is entitled to enter. He is not therefore 
entitled to his discharge. The logical disposition of the case would 
remand him to the Commissioner for a re-hearing, with directions 
to the Commissioner how to proceed. Mr. Justice Holmes con- 
siders such contingency and concludes: “The courts must deal 
with the matter somehow, and there seems to be no way so con- 
venient as a trial of the merits before the judge. If the petitioner 
proves his citizenship, a longer restraint would be illegal. If he 
fails, the order of deportation would remain in force.” 

It would therefore seem that if the District judge holds the hear- 
ing before the Commissioner unfair, he may take matters into his 
own hands and consider the evidence on the merits. If it seems to 
him to establish the fact of citizenship, he may discharge the peti- 
tioner, free from the power of the Secretary of Commerce and 
Labor to make any decision in the matter, final or otherwise. But 
this is a fact on which the statute meant the court to have no say. 
That statute has been sustained as constitutional. 

So the Supreme Court seems to be limiting its decision in the 
Ju Toy case to this extent: if the court finds the administration 
acted fairly, its decision will not be questioned; if unfairly, the 
court will assume jurisdiction of the whole case and determine 
finally whether the petitioner is a citizen and entitled to enter. 

The District judge is thus afforded opportunity for indulging in 
some intricate mental processes. The evidence produced to show 
the hearing was unfair may convince him the decision of the Com- 
missioner was erroneous, But he is not to think about this until he 
first decides that the hearing was unfair. And he is not to deem 
the hearing unfair because the decision is erroneous, nor merely 
because the “ Commissioner did not accept certain sworn state- 


364 HARVARD LAW REVIEW. 


ments as true, even though no contrary or impeaching evidence 
was adduced.” From this it would seem the hearing might not be 
unfair when all the evidence in the case tended to prove citizen- 
ship, but the Commissioner chose to disbelieve it. The crucial 
fact in determining whether the hearing was unfair must doubtless 
be the denial of opportunity to present evidence. But it is hardly 
possible for a judge, who is convinced that one in fact a citizen is 
to be denied admittance, to eliminate this and other considerations 
' from his mind in judging the fairness of the hearing. So that the 
petitioner who questions the administrative procedure is not so en- 
tirely dependent upon the judgment of the administration on the 
merits of the case as the Ju Toy decision would lead us to suppose. 

To reconcile the dictum in the Chin Yow case with the Ju Toy 
decision, we must state the law as follows. If the District Court 
order the discharge of the petitioner solely because it deems the 
decision of the administration erroneous, the Supreme Court 
will on appeal reverse its action. But if the District Court dis- 
charge the petitioner because it first finds that the administration 
denied him a fair hearing and then that its decision was erroneous, 
this decree the Supreme Court will not disturb. 

But the question may come before the Supreme Court in such a 
way that it will be compelled to choose between the Ju Toy de- 
cision and the suggestion in the Chin Yow case. The District 
judge may not follow the hint of the Supreme Court. He may 
find the hearing unfair, refuse to examine the case on its merits, 
and order the Commissioner to proceed anew. If appeal from 
this decree is taken to the Supreme Court, shall that court sustain 
the decree or order the District Court to examine the case on its 
merits? Or suppose the decree of the District Court is not ap- 
pealed from. After the rehearing before the Commissioner, the 
writ of habeas corpus is again sought from the District Court. The 
District Court issues the writ, decides that the rehearing was fair 
and refuses to examine the case on its merits. We then have the 
precise state of facts in which the court says the petitioner must 
be remanded. When the question of the legality of the procedure 
is entirely eliminated, the Supreme Court cannot force the District 
Court to examine the case on its merits without overruling 
squarely its decision in the Ju Toy case. Unless we are to assume 
that such is the intention of the Supreme Court, we must regard 
the suggestion that the most convenient thing to be done when 
the hearing is adjudged unfair is to try the case on its merits as a 
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piece of advice to the District Court which it may follow or not as 
it pleases. But it seems unusual for the Supreme Court to leave 
so important a question to the whim of an inferior tribunal. 

The question seems never to have been squarely raised whether 
the procedure provided by statute, if duly followed, is due process. 
One of the grounds of Mr. Justice Brewer’s dissent in the Ju Toy 
case was that the administrative action was inconsistent with the 
requirements of due process because of the severity of its pro- 
cedure. But the court decides the case on the assumption that no 
abuse of authority of any kind is involved. But in the Sing Tuck 
case! where the court held that at any rate the immigrant could 
not get before the courts until after he had pursued the remedies 
offered him by the statute the opinion in referring to the procedure 
stated that in case of appeal from the inspector to the Secretary, 
new evidence, briefs, etc., could be submitted, and that the whole 
scheme was intended to give as fair a chance to enter the country 
as the necessarily summary character of the proceedings would 
admit. 

From this review of the decisions, we may attempt to state the 
judicial relief open to one who claims to be a citizen and who is 
prevented by administrative authorities from entering the country 
on the ground that he is an alien within the prohibited classes. 
Where he has no fault to find with the methods pursued by the 
administration in reaching its determination that he is not in fact a 
citizen, he cannot question that determination before the courts. 
If he can establish to the satisfaction of the court that the pro- 
cedure employed by the administration was not according to law, 
he is at least entitled to a rehearing before the administrative 
authority. Probably, the court which decides that the adminis- 
trative hearing was unfair may if it chooses dispose of the case on 
its merits. Possibly, after an administrative hearing has been ad- 
judged unfair, the petitioner may compel the court to hear and 
determine the whole case. It may be that the Supreme Court 
means to lay down the rule that if the administration does not 
play fair the first time, the whole case will be taken out of its 
hands. But the power of the administration is not thus expressly 
limited by the terms of the statute. It is difficult to see how the 
court can enforce compliance with such a rule, consistently with 
its earlier decisions. 


1 United States v. Sing ‘Tuck, 194 U. S. 161. 
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Finally, it is to be remembered that if the question of alienage 
depends upon a matter of law, the question is always one for the 
court, and judicial relief will be granted even before recourse is 


had to the administrative remedies offered.! 
Thomas Reed Powell. 


UNIVERSITY OF ILLINOIS. 


1 Gonzales v. Williams, 192 U. S. 1. 
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Tue RIGHT OF WITHDRAWAL FROM A PUBLIC ENTERPRISE. — The law of 
public callings has not very definitely determined the extent of liability undet- 
taken by the grantee of a public franchise. Where the franchise is permissive 
in its terms the grantee is not held bound to make use of the privileges 
granted ;? and in the absence of a covenant or of the acceptance of the 
franchise upon the condition of an exercise thereof, the only remedy against 
the grantee would seem to be guo warranto and forfeiture of the franchise 
for non-user.? Once having begun an exercise of the franchise, however, the 
grantee’s duty to duly regard the public interest is recognized and enforced 
by the state. 

But does this duty involve an obligation to continue the exercise of the 
franchise, or may the grantee abandon its use? Where an integral part of the 
public service has been discontinued, while the operation of the whole might 
be conducted at a profit, mandamus is usually allowed to secure a continu- 
ance ;* but authority on this point is divided in the case of carriers, where. 
an entire section of the road is discontinued because its operation involves 
financial loss. In such cases an attempt is made to abandon the franchise 
in part. But the law clearly regards the franchise as an entirety, so that an 
order to operate the whole road would seem a proper regulation of the use 
of the franchise; for the inconsistency of retaining a franchise and refusing 


1 York & North Midland Ry. Co. v. b> 1 El. & BL. 85 . 

2 See People v. The aiees | & Vt.R Co., 24 N. Y. ; State ex rel. Knight v. 
Helena Power & Light Co., 22 Mont. 391. 

8 Atlantic Coast Line v. N. Car. Corp. Com’n, 206 U. S.71 

* Union Pac. R. R. Co. v. Hall, 91 U.S. 4435 People v. & ke A., & T. H. R. R. Co, 
176 Ill. 512; State v. Hartford & N. H.R. 29 Conn. 538 

5 San Antonio St. Ry. Co. v. State, go Tex. 520; State ex rel. Grinsfelder v. Street 
Ry. Co., 19 Wash. 518. 
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to regard the public interest as a whole is apparent.* Indeed, state regulation 
would be rendered ineffective if particular unprofitable parts of the enterprise - 
could be discontinued at will.’ . 
Where, however, the operation of the entire road has been abandoned by 
an insolvent ‘carrier, mandamus is refused.* These cases have been rested 
either'on the restriction upon state regulation imposed by the Fourteenth 
Amendment,’ or on the theory that the financial failure of the enterprise in- 
dicates a lack of public demand for its continuance.® It is, however, sug- 
gested in the general law on this subject that an arbitrary abandonment of 
the franchise might be denied.” If the grantee is an agent of the state in 
conducting the public enterprise, as the relation is sometimes conceived, or is 
a trustee for the state of the property and interests acquired by exercise of the 
‘franchise, the obligation to continue operations would seem clear ; for this 
agency would involve a contractual obligation. Just here, however, is a diffi- 
culty ; for though a contract between the state and the grantee is admittedly 
conceivable, yet in the usual grant of a permissive franchise the elements of 
contract are entirely lacking. Indeed, if the relation between state and grantee 
was based on contract, obviously the Fourteenth Amendment would not ap- 
ply. Again, the grantee is not properly a trustee with the duty to continue 
the trust until relieved from office; for the state is interested in no wise in 
the ownership, but only in the use, of the property. Then, if the Fourteenth 
Amendment protects the property of the grantee, it would seem that its pro- 
visions should equally protect his liberty ; and that a duty imposed by the 
state to continue a use of the franchise would violate this fundamental right. 
But aside from the constitutional protection thus afforded, it is submitted 
that a public franchise merely grants permission to exploit an enterprise in 
which the state is necessarily interested ; that the power of the state is limited 
to regulation of the actual exercise thereof; that this enterprise voluntarily 
engaged in may be discontinued at will; and that the service of the public, 
upon which the exercise of the franchise is based, involves only the duty not 
to discontinue until after reasonable notice is given." In a recent case man- 
damus was allowed ordering a municipal corporation to continue the exercise 
of a ferry franchise. Jn the Matter of Wheeler, 40 N.Y. L. J. 1117 
(N. Y., Sup. Ct., Dec. 1908). It is clear that the legislature may direct the 
conduct of a municipality and impose pecuniary burdens.” And support 
for this case must be found in a legislative direction for such continuance 
contained in the franchise granted.” 


' Tue Vircrnta Rate Cases. — For many years an approved method of 
attacking unconstitutional state legislation has been to ask a federal court to 
enjoin state officers from enforcing it. Given the ordinary grounds for 
equitable and federal jurisdiction, the injunction issued,’ despite the 


® Savannah Canal Co. v. Shuman, 91 Ga. 400; People ex rei. Town of Schaghticoke 
v. Troy & Boston R. R. Co., 37 How. Prac. (N. Y.) 427. 
7 See 21 Harv. L. REV. 49. 
8 Ohio & M. Ry. Co, v. People, 120 Ill. 200; Jack v. Williams, 113 Fed. 823. 
® See Commonwealth v. Fitchburg R. R. Co., 12 Gray (Mass.) 180. 
o> ee ye L. R. A. 564; Akron v. East Ohio Gas Co., 53 Oh. L. Bull. 218 (Oh. 
. P., Nov. 1908). 
11 Indianapolis Gas Co.’s Case, 35 Chic. Leg. News 165 (Dec. 30, 1902). 
‘ 2 Prince v. Crocker, 166 Mass. 347. 
13 See Mayor, etc., of N. Y. v. Starin, 106 N. Y. 1, 15, 16. 


1 Smyth v. Ames, 169 U. S. 466. 
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Eleventh Amendment.? The remedy was peculiarly applicable to railroad 
rate regulation, since the complaining company could usually show the likeli- 
hood of irreparable damage or multiplicity of actions under the statute or 

° rate alleged to be invalid. The legislatures accordingly provided regular 
methods of access to the state courts, for the purpose of reviewing the acts 
of the rate-making body ;* but it was held that the state could not limit the 
railroads to relief in the state courts, either negatively by furnishing an ade- 
quate remedy at law, or by positive prohibition of recourse to the federal 
courts.* Such being the situation, the Supreme Court has recently an- 
nounced that a carrier complaining of a rate fixed by a state commission 
must first exhaust the remedies in the state courts provided by the statute 
before it applies to the federal court for an injunction. Prentis v. Atlantic 
Coast Line Company, U. S. Sup. Ct., Nov. 30, 1908. No precedents are 
cited for this sudden modification of an established procedure, nor have 
any been found ; nevertheless similar sets of facts have occurred before.5 
It is true that here the state provided an appeal from the commission to a 
state court which was given power, upon reversing the order appealed 
from, to substitute an order of its own;°® whereas in previous cases the 
complainant’s remedy, whether by independent action in a court of first in- 
stance or by appeal, was considered a means of judicial, not legislative, re- 
view.’ Hence there is much force in the majority’s argument that the 

federal judge should wait, before restraining the enforcement of legislation, 


to the particular facts, which are not likely to occur in other states.*. 

A broader ground, suggested by the majority opinion, is that of comity 
between the two systems of government. The plaintiff who applies for an 
injunction against invalid state legislation is not compelled,’ as is generally 
the prisoner who applies to a federal judge for a writ of Aabeas corpus alleg- 
ing detention by the state in violation of the Constitution,’ to reach the 
Supreme Court only by writ of error from the appellate state tribunal. 
Perhaps the present decision establishes a course midway between the 
former liberal attitude toward injunction bills and the stricter rule in habeas 
corpus proceedings. The policy is to adopt those methods which are most 
apt to produce harmony between the federal judiciary and the states.° 


THE APPOINTMENT OF A RECEIVER FOR A CORPORATION DE FACTO. — A 
recent case suggests the question whether it is proper for a court to appoint 
a receiver in the case of a de facto corporation. Matter of New York, 
W. & B. Ry. Co., 193 N. Y. 73. The question was not squarely raised in 
the case, because the defect in incorporation was later cured aé initio under 
statutory provision. There is little authority directly on the point, but it 


2 See 21 Harv. L. REV. 527. 

‘ 8 See Beale and Wyman, Railroad Rate Regulation, c. XLI. 

* Ex parte Young, 209 U. S. 123. 

5 Smyth v. Ames, supra. Cf. Reagan v. Farmer’s Loan and Trust Co., 154 U. S. 
362, where the provision for review was construed to include access to the federal 
court. 

6 Va. Const., Art. XII, § 156 (g). 

7 Steenerson v. Great Northern Ry. Co., 69 Minn. 353. Cf Western Union Tel. 
Co. v. Myatt, 98 Fed: 335. 

8 See 21 Harv. L. REV. 204. 

® See Taylor v. Carryl, 20 How. (U. S.) 583. 
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has been held that a receiver may be appointed for such a corporation,’ and 
a recent writer assumes that the winding up of a de facto corporation is sim- 
ilar to that of a de jure corporation.2 And it seems settled that, after the 
court has appointed a receiver for a corporation, third parties are estopped 
from attacking the incorporation against him to the same extent as against 
the associates.* Analogously, the state may recognize the incorporation in 
spite of a defect, so that the associates cannot avail themselves of the defect 
to resist taxation as a corporation.4 And a receiver may be appointed to 
settle the affairs of a defunct corporation,® or of a corporation whose charter 
has been forfeited. On the other hand, the appointment of a receiver for 
a corporation — which is generally governed by statute ’— usually rests in the 
sound discretion of the court,® and courts are inclined to construe strictly 
statutes giving them such power.® 

It has been said that courts of equity have inherent power to appoint a 
receiver for a corporation even in the absence of statute.’ At all events, 
they are generally expressly given such power to-day by statutes." ‘I'hen, 
since a court of equity can appoint a receiver for a partnership ” or corpora- 
tion, as well as for a natural person,” it seems to follow that it can appoint 
a receiver for a corporation de facto. But the question is whether the re- 
ceiver should be appointed on the corporate basis and under statutes apply- 
ing only to corporations. This is important, because, in the absence of 
express statutory provision, a court will not appoint a receiver for a cor- 
poration except on grounds which would justify the appointment in the 
case of a natural person.’* However, if it has once been decided that the 
associates are liable merely as stockholders,” and not as partners, it seems 
to follow as a logical matter of procedure that a receiver may be appointed 
to wind up the affairs of a corporation de facto on the corporate basis. But, 
granting this much, it is still to be observed that a corporation is not neces- 
sarily dissolved by the appointment of a receiver,’® and that a receiver may 
even be appointed to carry on the business for a limited time under the 
direction of the court. And it is submitted that different considerations 
arise when the receiver is appointed not merely to wind up the affairs of a 
corporation de facto but to carry on its business. For a court to conduct 
the business on the corporate basis, when a condition imposed by the legis- 
lature as precedent to incorporation has not been complied with, would be 
directly, and not merely collaterally, in the teeth of the statute. It seems 
that the farthest a court should go in such a case would be to order the 
receiver to cure the defect in incorporation, if a statute made that possible, 
and conduct the business‘on the corporate basis only after that. 


1 Dobson v. Simonton, 78 N. C. 63. . 

2 Machen, Corporations, 251. 

8 Estate of Davis v. Watkins, 56 Neb. 288. 

4 Comm. v. Licking Valley Bldg. Ass’n, 118 Ky. 791. 

5 State ex rel. Brittin v. New Orleans, 106 La. 469. 

® American Surety Co. v. Great White Spirit Co., 58 N. J. Eq. 526. 
7 Vila v. Grand Isl. Electric, etc., Co., 68 Neb. 222. 

8 Chicago, etc., Co. v. U. S. Petroleum Co., 57 Pa. 83. 

® Matter of Pyrolusite Manganese Co., 29 Hun (N. Y.) 429. 
10 See Davis v. Gray, 16 Wall. (U. S.) 220, per Swayne, J. 

11 U.S. Trust Co. v, N. Y., etc., Ry. Co., ror N. Y. 474. 
12 Gowan wv. Jeffries, 2 Ashm. (Pa.) 296. 

18 Corcoran v. Doll, 35 Cal. 476. 
14 Barber v. International Co. of Mexico, 73 Conn. 587. 
15 See 21 Harv. L. REV. 305. 

16 Allen v. Olympia Light & Power Co., 13 Wash. 307. 
O, & M. Ry. Co. v. Russell, 115 Ill. 52. 
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JurispicTion oF Equity To Avorp.a MULTIPLICITY OF SUITS WHEN ONE 

Is ARRAYED AGAINST ONE.— The theory underlying a bill of peace is that 
it avoids a multiplicity of suits at law and thus either gives the plaintiff a 
more adequate remedy, or saves the time of the courts. A pure bill of 
peace presumes that the plaintiff would otherwise have only a legal right. 
If a plaintiff has a right in equity on any other grounds, his remedy is. not, 
properly speaking, that of a bill of peace, but rather a uniting of equitable 
suits. ‘Thus, if a plaintiff seeks an injunction to restrain a defendant from 
committing waste,’ or to prevent irreparable damage,” or on account of the 
inadequacy of relief at law because of the defendant’s insolvency,® equity 
assumes jurisdiction under other appropriate heads. 

Bills of peace may be classified under two general heads : first, where one, 
either as plaintiff or defendant, is arrayed against many ;* second, where one is 
arrayed against one. An interesting case of the latter type recently came 
before the Supreme Court of Illinois in which the plaintiff brought a bill to 
restrain the defendant from continually trespassing upon his land. The de- 
fendant did not dispute the plaintiff’s title, but demurred on the ground that 
the plaintiff had an adequate remedy at law. ‘Ihe court overruled the 
demurrer and granted an injunction to prevent a multiplicity of suits. 
Cragg v. Levinson, 37 Nat. Corp. Rep. 614 (Dec. 15, 1908). 

Bills of peace of this class were at first reluctantly granted to relieve a 
plaintiff in possession of realty who had established his right at law from the 
burden of continual suits of ejectment. Lord Cowper, in a celebrated case 
where title to land had been five times tried at law and five uniform verdicts 
given for the plaintiffs, refused to grant relief, but his decision was overruled 
by the House of Lords.® The equity of the plaintiff arose from the pro- 
tracted litigation for the possession of the property which the action of eject- 
‘ment at common law permitted. That action being founded upon a fictitious 
demise between fictitious parties, a recovery in one action constituted no 
defense to another similar action or to any number of them, a change of 
date in the alleged demise being sufficient to support a new action. To en- 
title the plaintiff to relief in such cases the concurrence of three particulars 
was essential: he must have been in possession ; he must have been dis- 
turbed in his possession by repeated actions at law; and he must have 
established his rights by successive judgments in his favor.6 Today no 
fixed number of successful verdicts is required, and if the plaintiff has es- 
tablished his title by one successful suit at law,’ or if a previous decree in 
equity has established the rights of the parties in a case properly within the 
jurisdiction of equity,® it will be considered sufficient to maintain the bill. 
Nor is a verdict always essential; for it has been held that the vexatious 
institution and abandonment of repeated actions warrant a bill to restrain the 
continuance of such conduct.’ LMereover, if the defendant admits title in the 
plaintiff and is committing repeated trespasses it is submitted that the Illinois 
decision is correct on principle, and it is supported by the weight of author- 


1 Kerlin v. West, 4 N. J. Eq. 449. 

2 Tribune Association v. The Sun, 7 Hun 175. 

8 Kerlin v. West, supra. 

4 For a discussion of the principles involved in this type,see 21 Harv. L. REv. 208. 

5 Lord Bath v. Sherwin, 4 Brown, Cases in Parliament, Tomlin’s ed. 37 

6 Holland v. Challen, 10 U.S.15; Craft v. Lathrop, 2 Wall. Jr. (U. S.) 103; Leigh- 
1 P. N. J. Eq. 

aterson Co. v. Jersey City, 9 434. 
Pratt v. Kendig, 128 293, 298. 


® Thompson’s Appeal, my 4 559. See.Ames, Cas. Eq. Jurisd., Parts I, II, IIT, 97. 
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ity. There being no dispute as to the title, the objection to equity’s taking 
immediate jurisdiction isremoved. Indeed, even where title to land was in 
dispute equity might conceivably have decided the rights of the parties with- 
out a previous trial at law ; but equity from early times has consistently re- 
fused to do so, preferring to leave the parties to prove their titles before a 


jury. 


EXTRA-TERRITORIAL Errecr or Apoption. — Adoption is the creation 
of the relationship of parent and child between strangers in blood.’ It 
is not 4 common-law right, but comes from the civil law, and has gradually 
been introduced into the statutes of several states in this country. Follow- 
ing the usual law as to statuses, jurisdiction to create it depends on domicil. 
A valid decree of adoption can be given by the courts of the state where 
both parties are domiciled, but not by a state where neither is domiciled, 
and in this respect it differs from the creation of the marital status. If 
the parties have separate domicils, that of the child probably has jurisdiction, 
at least, if the adopting parent does the necessary acts therein,? although 
the argument that, as in divorce, a state in which either party is domiciled 
can give a valid decree fails to distinguish between the creation of a status 
and its destruction.® 

Granting that a valid adoption has been consummated, what is its effect 
on the succession to property in another state? It has been said that where 
by the law of the domicil a person is the “heir” and “child” of another, 
the state with jurisdiction to determine the status having so declared, the 
former’s standing as heir must everywhere be recognized, and that, if the 
latter dies intestate leaving property in another state, by whose law it goes to 
the heir, the former is entitled. This assumes that status alone decides 
succession, overlooking that succession involves also a matter of descrip- 
tion. The descent of realty is governed by the 4x rei site.® England 
does not say that English land shall succeed to whomever is declared heir by 
foreign law, but that it shall go to the eldest son born in lawful wedlock. A 
foreigner’s natural son, legitimated through subsequent marriage by the law 
of his domicil, is not, therefore, the heir of English land.’ Similarly, a 
foreigner’s adopted son is not the heir of land in a state which knows 
nothing of adoption, not because he is not heir in the state of domicil, 
but for the reason that he does not fulfill the description of the person 
to whom the 4x rei site says land shall descend. 

In order, therefore, to determine the rights of a foreigner’s adopted child, 
it is essential to ascertain whether adopted children are heirs in the state of 
the situs.’ If statutes of adoption in that state say nothing about inher- 

itance, it may be argued that the status is to be interpreted in the light of 


10 Blondell v. Consolidated Gas Co., 89 Md. 7 
177 Mass. 230; Warren Mills v. New Orleans 
Richardson, 9 Ch. App. 221. 

1 Thus differin at from legitimation which presupposes a natural relation. 3 Beale, 
Yon Sankey, 148 Ill. 536. F Ww M 

an Matre wv. San was I ontra, Foster v. Waterman, 124 Mass. 

8 See 20 Harv. L. REV. 400. ia, Miner, Confl. L., § rot. - 

4 Lord Brougham, in Birtwhistle v. Vardill, 2 Cl. & F. s7l, 582, 584. 

5 Story, Confl. L., 8 ed., 142 (a). 

6 Van Matre v. Sankey, supra. 
7 Birtwhistle v. Vardill, 7 Cl. & F. 895. 


323 Boston & Maine R. R. z. Sullivan, 
seed Co., 65 Miss. 391; Goodson v. 
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Roman law, where it originated ; and by which an adopted child seems 
to have gained the inheritable capacity of a blood relation.* But the better 
view appears to be that, as adoption is distinctly in derogation of the 
common law, and the common-law rights of other relatives, the statutes 
must be strictly construed and the child given inheritable capacity only 
when there is an express direction to that effect. A foreigner’s adopted 
child must also be denied capacity if, while recognizing the right of in- 
heritance of adopted children, the statutes apply, or are construed to apply, 
only to adoption proceedings provided by that state. In a recent case suc- 
cession to land was denied in the state of the situs, where the statute re- 
quired acknowledgment and registration in the probate court as the act 
of adoption.” Brown v. Finley, 47 So. 577 (Ala.). As the law of the 


domicil and of the situs concurred in allowing adopted children to inherit, , 


the result seems only to be justified on a needlessly narrow construction 
of the ‘statute. 


RECEIVERS CERTIFICATES.— Since the decision in the leading case of 
Meyer v. Fohnston,' it is undoubted law that, when it is necessary for the 
preservation of the property, railroad receivers have power to issue, with the 
consent of a court of chancery, receivers’ certificates to become a first lien 
on the property even against the will of the mortgagees whose priority is 
thus divested. This practice may be defended on the theory that the court, 
having obtained control of the ves, must for the protection of all parties in- 
terested see that it does not diminish in value.2_ The courts, however, have 
not limited the issue of certificates to that actually needed for the preserva- 
tion of the property, but have extended the doctrine of Meyer v. Yohnston 
until receivers have been given power to issue certificates for almost any pur- 
pose. As the authorities now stand, certificates are issued under the pretense 
of preservation to complete work already begun,* to buy new rolling stock,‘ 
and indeed some cases have gone so far as to allow certificates to be issued 
to pay off wages accrued before the receiver was appointed, at the cost of 
preferring unsecured to secured creditors.® Those courts which have gone 
to this extent, groping for a satisfactory reason upon which to base their de- 
cisions, have drawn an unwarranted analogy to the doctrine of salvage in 
admiralty law. 

This practice should certainly not be extended, for the power of a court of 
chancery to divest the lien of prior encumbrancers without their consent is 
difficult to defend upon any sound principle of legal reasoning. The under- 
taking of new enterprises should at any rate be no justification. It is certain 
that a railroad upon finding itself in distress could not prefer those coming 


8 Markover v. Krauss, 132 Ind. 294. See Hunter, Rom. Law, 3 ed., 203-4. 
® Keegan wv. Geraghty, ror Ill. 26. It is on this principle that where the right to 
inherit from the parent is given, the child cannot inherit from other relatives of the 
parent unless the statutes so provide. Cf N. Y. Life Ins., etc., Co. v. Viele, 161 N. Y. 11. 
10 Ala. Civ. Code, 1907, § 5202. 
11 Ross v. Ross, 129 Mass. 243; Gray v. Holmes, 57 Kan. 217. 


2 23 237. 
2 Wallace v. Loomis, 97 U. S. 146. 
8 Bank of Montreal wv. R. R. Con 48 Ia. § 
Miltenberger v. Logansport R. R. Co., S. 286. 
Union Trust Co. Illinois Midland R. R, Co., U. S. 434; Miltenberger z. 
Logansport R. R. Con supra, 
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for such an act would clearly impair the obligation of its contracts. And since 


public and private corporations, and in the latter to allow the issue of certifi- 


property, a limitation on that power in private corporations should be looked 
‘on with approval. Ina recent case, however, the New Jersey Chancery Court 


‘of an installment of the bonded indebtedness of one of the mills which was 


‘come a lien on all of the other mills prior to that of the subsisting mortgage. 


_ciples by which the various classes of cases which have applied the doctrine 
may be reconciled. The decisions are not harmonious and the opinions are 
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to its assistance to its former secured creditors without the latter’s consent ; 


the Constitution of the United States forbids a state to pass an act which 
would have such an effect, it is difficult to see how a court — which is only 
one branch of the government of a state — can have a power denied to the 
state itself. The practice has been defended on ‘the ground that.railroads 
are public in their nature and that the public would suffer great inconvenience 
and loss if these improvements were not undertaken.* But in reply it may 
be said — and the argument seems unanswerable — that the security of a 
debt is itself property, and the divesting of its priority for the benefit of the 
public is the taking of property for a public use for which the public should 
render compensation.’ 

It has been the almost universal rule of equity to distinguish between quasi- 


cates only for the purpose of maintaining and preserving the property. It is as 
indefensible in theory to divest vested rights without the lienholders’ consent in 
public service corporations as in private corporations ; and although on the au- 
thorities it is well settled that receivers of public service corporations have power 
to issue certificates for purposes other than the physical preservation of the 


has extended this power to a point far beyond any that has yet been reached. 
Lockport Felt Co. v. United Box Board and Paper Co., 70 Atl. 980. A re- 
ceiver of an insolvent private corporation composed of eighteen mills obtained 
permission of the court to issue certificates to provide a fund for the paying 


subject to immediate foreclosure in case of default; such certificates to be- 


The court granted this authority on the ground that such a course was neces- 
sary for the preservation of the property. It is difficult to follow the reason- 
ing which underlies such an extension of the general doctrine. “ Preservation 
of property,” as interpreted by the courts, has never meant’preservation from 
the claims of a mortgagee, but preservation from physical destruction.® 


DEPENDENT RELATIVE REVOCATION OF WILLS.— The doctrine of de- 
pendent relative revocation of wills is undoubtedly closely associated with 
the notion of a conditional revocation. It is difficult, however, to define its 
exact scope or to deduce from the authorities any satisfactory general prin- 


frequently misleading. But much of the confusion is unquestionably due to 
a failure by many courts to distinguish carefully between a conditional and 
an absolute revocation. 

There may well be a true conditional revocation. A typical case is where 
a testator makes the destruction of his will depend for its operation upon 
the efficacy of an intended new disposition. It is clear that in such circum- 


§ Meyer v. Johnston, sz, 
T See dissenting opinion of Walker, J., in Humph reys v. Allen, tor U. S. 490. 

8 Raht z. Attrill, 106 N. Y. 4233 Farmers, etc., Trust Co. v. Coal Co., 50 Fed. 481; 
Hooper v. Central Trust Co., 81 Md. 559, 591. 
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stances, if the attempted disposition fails to take effect in the manner 
intended, the physical act of destruction is deprived of all revoking efficacy.* 
The condition upon which alone the revocation was intended to operate is 
unfulfilled and the animus revocandi essential to every valid revocation is, 
therefore, lacking.?_ On the other hand, the mere intention to make a new 
will in the future should not raise a presumption of a conditional revocation. 
The solution of each case turns upon the intent of the testator, and that, as a 
question of fact, is for the jury to determine.* A deliberate destruction 
animo revocandi clearly operates as a complete revocation, even though the 
testator also intends to execute a new will in the future, but fails to do so.* 

A more difficult question arises in the case of revocations founded on 
mistake. Suppose, for example, that the testator destroys his will under the 
mistaken supposition that he has made another valid will. A recent Eng- 
lish decision holds, in accordance with previous authority,® that the first will 
is not revoked. state of Jrvin, 25 T. L. R. 41 (Prob. D., Nov. 2, 1908). 
And the same result has been reached where a testator strikes out,® or 
partially erases’ the name of a legatee and substitutes the name of another, 
or increases ® or reduces® the gift which he has previously made, without 
authenticating the changes by a new attestation in the presence of witnesses. 
In like manner, it is well settled that a will is not revoked by a subsequent 
will made under a mistake of fact.° On the other hand, a different result 
is reached by the courts where the revocation is founded on advice which 
turns out to be false. Such a revocation is not treated as conditional or 
dependent upon the soundness of the advice. An exception is also made 
where the subsequent instrument contains a revoking clause, and a new 
disposition which is invalid. The rule in such cases appears to be that the 
revoking clause is not regarded as conditioned upon the efficacy of the dis- 
posing part and that the revocation should stand.’* 

The extension of the doctrine to revocations founded on mistake seems, 
however, open, both theoretically and practically, to serious objection. 
The theory upon which the courts proceed appears to be that the presence 
of the mistake prevents the animus revocandi.* But the fallacy in this view 


1 Dixon v. The Solicitor to the Treasury, [1905] P. 42. . 

2 Cf. Giles v. Warren, L. R. 2 P. & D. 4or. 

8 See McIntyre v McIntyre, 120 Ga. 67, 71. 

4 Semmes v. Semmes, 7 H. & J. (Md.) 388; Estate of Olmstead, 122 Cal. 224. 
But see Goods of Applebee, 1 Hagg. Eccl. 143. 

5 Scott v. Scott, 1 Sw. & Tr. 258 ; Dancer v. Crabb, L. R. 3 P. & D. 98; Wilbourn 
v. Shell, 59 Miss. 205. 

6 Wolf v. Bollinger, 62 Ill. 368. 

7 Goods of McCabe, L. oa P. & D. 94. 

8 Jn re Knapen’s Will, 75 Vt. 146. 

® Locke v. James, 11 M. & W. gor ; Soar v. Dolman, 3 Curt. Eccl. 121. 

10 Doe d. Evans v. Evans, 10 A. & E. 228 ; Campbell v. French, 3 Ves. Jr. 321. The 
conditions, however, which the testator assumed to exist, and the assumed existence of 
which induced the revocation, must appear on the face of the subsequent revocatory 
instrument. Skipwith v. Cabell, 19 Grat. (Va.) 758; Gifford v. Dyer, 2 R. I.99. But 
see Goods of Moresby, 1 Hagg. Eccl. 378. 

11 Atty. Gen. v. Lloyd, 1 Ves. Sr. 32. Revocation is also held to result where the 
facts are within the knowledge of the testator. Mendinhall’s Appeal, 124 
- 387; Hayes v. Hayes, 21 N. J. Eq. 265. But see /# ve Taylor’s Estate, 22 Ch. 

+ 495... 

2 Brice v. Maxwell, 28 Pa. 23; Hairston v. Hairston, Miss, 276; Tupper v. 
Tupper, 1 K. & J. 665. Compare Quinn v. Butler, L. R. e . 225, with Locke v. 
James, t1 M. & W. gor. 

18 See, for example, Locke v. James, supra. 
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is that it overlooks the distinction between incompleteness and completeness 
induced by mistake. The revocation in this class of cases is not in any sense 
conditional. The mistake simply operates as the inducement to the complete 
act of revocation and does not prevent its coming into being.“* Equity, 
however, might well relieve against such a revocation where to do so would 
more nearly carry out the intention of the testator. There would, more- 
over, seem to be no valid practical objection to the setting aside of the 
revocation by the probate courts provided the equitable basis of their action 
were recognized.’® As it is, they have frequently unconsciously done the 
work of equity,’” but the failure to make the above distinction has resulted 
in many decisions which seem to do violence to the intention of the 
testator.'* 


LIMITATIONS UPON THE SERVICE AND ENFORCEMENT OF SUBPCENAS. — As 
a general rule, a subpoena may be‘taken out by any party to a suit without 
special leave of the court. Originally defendants indicted for capital felo- 
nies were not included within this rule,? but by statutes they have generally 
been placed upon an equal footing with other parties. The general rule is, 
however, subject to many limitations. This it is within the discretion of the 
court to refuse to allow an excessive number of witnesses to be summoned,’ 
and where the defendant may subpcena witnesses at the state’s expense, the 
courts generally require him to show that the desired witnesses will be able 
to give material evidence.® Moreover, the right to have subpcenas issued 
is broader than the right to compel attendance in obedience thereto. ‘The 
right guaranteed by the Sixth Amendment and by various state statutes to 
have compulsory process for obtaining witnesses is limited to the right to have 
subpoenas served.® The theoretical basis for this view is that in the eight- 
eenth century the practice of compelling attendance of witnesses by attach- 
ment was not well settled in England,’ so that the right to have compulsory 
process, if strictly interpreted, then meant merely that the subpoenas should 
be served ; and if they were not obeyed, the aggrieved party was left to his 
action for damages. From a practical standpoint a subpcena may frequently 
be issued as a matter of course, whereas upon further information it would 


14 Cf. Edmunds v. Merchants’ Despatch, etc., Co., 135 Mass. 283. 

16 Onions v. Tyrer, 2 Vern. 742; Campbell v. French, 3 Ves. Jr. 321. 

16 Cf. in the law of sales where the courts in allowing the action of trover, Thurston 
v. Blanchard, 22 Pick. (Mass.) 18, or — John V. Farwell Co. v. Hilton, 84 
Fed, 293, against the fraudulent vendee of a chattel are really doing equitable work. 
The fraudulent vendee is a constructive trustee, and the allowance of the action is in 
essence nothing else than specific enforcement of his obligation to return the title 
wrongfully acquired by him. 

17 See Powell v. Powell, L. R. 1 P. & D. 209; Goods of McCabe, supra. 

18 The probate courts should face the question squarely, recognize that a revocation 
induced by mistake is not really conditional, and either refuse to do equitable work or 
disregard the revocation and revive the old will only where that result is clearly the 
intent of the testator. 


1 Raymond wv. Tapson, 22 Ch. D. 430. 
2 See 2 Hawk. P. C., c. 46, § 165. 

8 See West v. Wisconsin, 1 Wis. 209. e 
* Butler v. State, 97 Ind. 378. 

5 Jenkins v. Florida, 31 Fla. a8 See State v. Graves, 13 Wash. 485. 

6 State v. Stewart, 117 La. 476. 

7 See Bowles v. Johnson, 1 W. BI. 35. 
8 See argument of counsel in People v. Smith, 3 Wheeler Cr. Cas. (U. S. C. C.) 
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not be proper to allow an attachment. Thus where. a witness fails to at- 
tend, and gives as his excuse that he knows no evidence relevant to the 
issue or that the subpoena was had merely for vexatious purposes, the court 
upon being convinced of these facts may order the subpcena to be set aside.® 
Such was the decision very properly made in a recent English case where 
‘subpoenas were served upon the Prime Minister and the Home Secretary. 
Rex v. Baines, 25 T. L. R. 79 (Eng., K. B., Nov. 18, 1908). 

The ministers did not attempt to rely upon their official position as a 
ground for not appearing, and it is apparently settled in England that dignit 
of office exempts no one except the King from the service of a subpcena. 
Since the President of the United States, like the Prime Minister of England, 
is not above the law, the best view is that a subpoena may properly be served 
upon him." A fortiori, subpoenas may be served upon members of the 
cabinet '* and congressmen.’* But although dignity of office does not pre- 
vent the service of subpoenas and cannot properly be set up as an excuse 
for disregarding them, yet official duties may be a sufficient excuse for not 
appearing in court."* How far the courts should attempt to enforce obedi- 
ence to subpcenas in such cases is largely a question of expediency. It is 
generally better that high officials should give their undivided attention to 
affairs of state than that they should be forced to attend trials of compara- 
tively little importance. When a subpoena duces tecum is served, the Presi- 
dent, or even a governor, is justified in refusing to bring the desired papers 
into court, because he is necessarily the judge as to whether their contents 


ought to be kept secret ;* for the court could not pass upon this question | 


unless their contents were first disclosed. When only attendance ad ¢esti- 
Jicandum is required, executive privilege is not as well established either in 
reason or in practice, but as a general rule the court should assume that the 


executive is acting properly and that his absence is due to his official duties _ 


or engagements rather than to contempt of court.’® 


RECENT CASES. 


BANKRUPTCY — JURISDICTION OF FEDERAL COURTS — JURISDICTION OVER 
STATE RECEIVER. — A corporation was adjudged bankrupt on the ground that 
within four months a receiver had been appointed because of its insolvency, by 
a state court. On application by the trustee in bankruptcy the state court 
refused to direct its receiver to turn over to the trustee the property of the 
bankrupt. The trustee then applied to the bankruptcy court for a summary 


° In re ara L. J. Ch. 756. See also Dicas v. Lawson, 4 L. J. Exch. 80 ; 
Tinley v. Porter, 2 M. & W. 822; Steele v. Savory, 8 T. L. R. 94; Morgan v. Morgan, 
16 Abb. Prac. (N. S.) 291. 

10 See Felkin v. Lord Herbert, 1 Dr. & Sm. 608; 1 Bl. Comm. ch. VII. 

11 See United States v. Burr, 25 Fed. Cas. 1. 

12 See People v. Smith, supra. 

18 Art. I, § 6 of the federal Constitution would prevent enforcement of a subpcena by 
attachment, while a congressman is in attendance at or going to or from a session of 
Congress. Respublica v. Duane, 4 Yeates (Pa.) 347; United States v. Thomas, 28 Fed. 
Cas. 79. But the tendency of the federal courts to give exemption even from the service 
of a subpcena during such time does not seem justified. See Miner v. Markham, 28 
Fed. 387. Contra, Wilder v. Welsh, 1 McArthur (DL. C.) 566. 

14 See Thompson v. German Valley Railroad Co , 22 N. J. Eq. 111. 

16 Thompson v. German Valley Railroad Co., supra. 

16 Appeal of Hartranft, 85 Pa. St. 433. 
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order on the receiver. He/d, that he is entitled to the order. /n# re Hecox, 
164 Fed. 823 (C. C. A., Eighth Circ.). , 

The amendment of 1903 to § 3a of the Bankruptcy Act of 1898 declares it 
to be an act of bankruptcy that because of insolvency a receiver has been put 
in charge of property, under a state law. An adjudication of involunta 
bankruptcy is conclusive of the commission of the acts of bankruptcy charged. 
In re American Brewing Co., 112 Fed. 752. And there can be no collateral 
attack on the decision of the state court: it can only be reviewed in direct pro- 
ceedings. Edelstein v. United States, 149 Fed. 636. As the Bankruptcy Act is 
‘a national law, passed pursuant to the power given to Congress by the Constitu- 
tion, it suspends the operation of all conflicting state bankruptcy laws. Ja re 
Gutwillig, go Fed. 475. As is pointed out in the principal case, it is therefore 
a mere matter of judicial courtesy for the federal court to direct its trustee to 
petition the state court for an order. Indeed, if the state court should in any 
way try to retain such property in its possession the federal court could enforce 
its decree by means of physical force exercised through its official agents. See 
Ex parte Siebold, too U. S. 371, 395. 


BILLs OF PEACE — BILL TO AVOID NUMEROUS ACTIONS OF TRESPASS AT 
Law. — The plaintiff brought a bill to — the defendant from continually 
trespassing on his land. The defendant did not deny the plaintiff’s title, but 
demurred on the ground that the plaintiff had an adequate remedy at law. 
Held, that the demurrer be overruled. Cragg v. Levinson, 37 Nat. Corp. Rep. 
614 (Ill, Sup. Ct. Dec. 15, 1908). See NOTES, p. 371. 


CONFLICT OF LAWS —EFFECT AND PERFORMANCE OF CONTRACTS — 
NOTE MADE IN ONE STATE AND PAYABLE IN ANOTHER. — A promissory note 
was made in Kansas and payable in Missouri. He/d, that its ee is 
the law of Missouri. Sykes v. Citizens’ Nat. Bank, 98 

an.). 

The negotiability of a note is generally governed by the law of the place 
where it is made. Corbin v. Planters Nat. Bank, 87 Va. 661. But there 
seems to be considerable conflict as to what law governs when the note is made 
in one place and payable in another. It has even been said, on the erroneous 
assumption that negotiability relates to the form of the remedy instead of to the 
nature of the contract, that the /ex ford governs. See Roads v. Webb, gt Me. 406. 
And it has been held that the parties may elect to be governed by the law of 
either jurisdiction. Arnold v. Potter, 22 1a. 194. And that the naming of a 
place for payment shows prima facie intent to be governed by that law. Shoe 
and Leather Nat. Bank v. Wood, 142 Mass. p°3- The weight of authority is 
with the main case that the law of the place of payment governs in the absence 
of express stipulation to the contrary. Brown v. Gates, 120 Wis. 349. The 
correct view, it seems, is that the law of the place where the note is made should 
—. Ory v. Winter, 4 Mart. (N. Ss.) (La.) 277; 2 Beale, Cas. Confl., 511 
and note. 


CONFLICT OF LAws — LEGITIMACY AND ADOPTION — EXTRA-TERRITORIAL 
ErFrect oF Apoption.— A of Georgia adopted B of Georgia, and died leaving 
land in Alabama. B claimed that he was entitled tosucceed to thisland. Bya 
statute in Georgia an adopted child gained the right of inheritance. By a stat- 
ute in Alabama adoption gave the person adopted the right to inherit, but the 
adoption was required to be by acknowledgment and registration in the probate 
court. Held, that B is not entitled to the land. Brown v. Finley, 47 So. $77 
(Ala.). See NoTEs, p. 372. 


CONSTITUTIONAL LAw — TRIAL BY JURY — COMPULSORY REFERENCE OF 
AccounTs IN Civit Case. —An action in which a counterclaim involved a 
long examination of accounts was referred over the plaintiffs objection. Held, 
that this compulsory reference is unconstitutional because it denies the plaintiff 
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the right of trial by jury guaranteed by the state constitution. Smel/ v. Niagara 
Paper Mills, 86 N. E. 460 (N. Y.). ; 

The amendment to the Constitution of the United States, concerning the right 
of trial by jury, does not apply to civil actions in state courts. Walker v. 
Sauvinet, 92 U.S. 90. This ancient right is protected in the state constitutions 


by a declaration that the right shall remain inviolate, or by an equivalent pro-. 


vision. See SEDGWICK, STAT. AND Const. LAW, 2 ed., 482. Therefore it is 
necessary to determine whether a jury trial was a matter of right prior to the 
adoption of the state constitution. Some colonial courts, because of the diffi- 
culty in giving such a question to a jury, sent to a referee any action in law involv- 
ing a long account. So, although a compulsory reference defeats a jury trial, 
it is not unconstitutional in the states that.had formerly allowed this practice. 
Creve Caur Lake Ice Co. v. Tam, 138 Mo. 385; Monitor /ron Works v. 
Ketchum, 47 Wis. 177. But it was never allowed in some states. Francis v. 


Baker, 1t R. I. 103. And a compulsory reference is unconstitutional in the~ 


federal courts. United States v. Rathbone, 2 Paine (U. S.) 578. A long 
account is ordinarily referable in New York, but when it appears in a counter- 
claim, a compulsory reference is held unconstitutional, because early practice 
would not have allowed such areference. Steck v. Colorado F. & I. Co., 142 
N. Y. 236. This is properly followed in the main case. But see Monitor 
Works v. Ketchum, supra. 


CoNTEMPT — POWER TO PUNISH FOR CONTEMPT— WHEN SwoRN DENIAL 
BY DEFENDANT IS CONCLUSIVE.— In a —— for contempt, under a 
charge of attempting to influence talesmen summoned on the jury, the defend- 
ant in a sworn statement denied some of the acts charged and denied any 
intention to influence the talesmen by the admitted acts. The court admit- 
ted further evidence to refute this statement, and the defendant was convicted. 
Held, that it is not error to admit this evidence. Coleman v. State, 113 S. W. 
1045 (Tenn.). 

In an action for contempt the old common law rule was that the defendant 
might purge the contempt by a sworn statement of denial. Underwood's Case, 
2 Humph. 46. In some states statutes have reversed the common law rule. 
Drady v. District Court, 126 la. 345. And it seems never to have been 
adopted in equity. United States v. Debs, 64 Fed. 724. When the contempt 
charged consists of certain unambiguous facts, the common law rule is not 
aie accepted and evidence may be admitted contradicting the defendant’s 

enial. United States v. Shipp, 203 U.S. 563. Thus the defendant’s denial 
is not conclusive when the act of contempt has been the publication of matter 
libellous Jer se. Jn re Chadwick, 109 Mich. 588. Contra, /n re Robinson, 
117 N. C. 533. But when the matter published is of an ambiguous nature and 
clearly open to explanation, the defendant's denial of intent to act in contempt 
will be conclusive. Fishéack v. State, 131 Ind. 304. Since, however, the acts 
charged in the principal case were unambiguously in contempt, the defendant's 
denial should not bar the admission of further evidence in rebuttal. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — EXTERIOR 
ADVERTISING ON PuBLICc Omnibus. — The plaintiff corporation maintained 
large, highly colored advertising signs upon the outside of its omnibuses. When 
threatened with interference by the city, the plaintiff sought to enjoin municipal 
action. He/d, that an injunction will not be granted, as the plaintiff in engag- 
ing in exterior advertising is acting u/tra vires. The Fifth Avenue Coach 
Co. v. City of New York, 40 N. Y. L. J. 1587 (N. Y., Ct. App., Jan. 5, 1909). 

This decision affirms the decision of the lower court, commented upon in 
21 Harv. L. REV. 445. 


CORPORATIONS — CORPORATIONS DE FACTO— RECEIVER FOR DE FACTO 
CorPoraTION. — A receiver was appointed for an insolvent railroad corpora- 
tion, and he sold some of its property. There was a defect in the incorporation 
of the railroad on account of a failure to file an affidavit required by the statute. 
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Later this defect was cured ad initio under statutory provision. He/d, that 
the acts of the receiver are valid. Matter of New York, W.& B. Ry. Co., 193 
N. Y. 73. See NOTEs, p. 369. 


CoRPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORA- 
TION AND CREDITORS — RIGHT OF SET-OFF. — The plaintiff obtained a judg- 
ment against the defendant corporation and the execution was returned nu//a 
bona. A bill in equity was then brought to enforce a stockholder’s liability for 
unpaid stock in satisfaction of the judgment. He/d, that the stockholder may 
set off against such liability a doa fide indebtedness of the corporation to him- 
self. Austin Powder Co. v. Commercial Lead Co. 114 S. W. 67 (Mo., St. L. 
Ct. App.). ' 

ie is all settled that the liability of the stockholders on unpaid stock is an 
asset of an insolvent corporation available to the creditors through a bill in 
equity after the remedies at law have been exhausted without satisfaction. 
Hickling v. Wilson, 104 Ill. 54. And when proceedings are taken to wind up 
a corporation or to take an account of its assets for a rateable distribution among 
all the creditors, a stockholder cannot set off against his statutory liabilities or 
his liability on unpaid stock any debt of the corporation to himself. Shéch/e v. 
Watts, 94 Mo. 410, 418; Matter of Empire Citv Bank, 18 N. Y. 199, 227. To 
allow him to do so would be to give him a preference as creditor by reason 
merely of his position as stockholder. But where an individual judgment 
creditor is seeking equitable execution against the liability for unpaid stock as 
a corporation asset, it seems just to allow the stockholder to set-off such in- 
debtedness ; for the petitioning creditor is no more entitled to a preference than 
is the stockholder. Christensen v. Colby, 43 Hun (N. Y.) 362. 


CRIMINAL LAW — TRIAL — PRESENCE OF ACCUSED IN CAPITAL CASE AT 
RENDITION OF VERDICT. — The accused, who was indicted for murder, was on 
bond. When the case was given to the jury he left the court room, and before 
his return the jury rendered a verdict of guilty of manslaughter. He/d, that the 
receiving of the verdict in the absence of the prisoner is reversible error. Sher- 
vod v. State, 47 So. 554 (Miss ). t 

In non-capital felonies it has been frequently held that the prisoner may waive 
his right to be present at the rendition of the verdict. State v. Kelly, 97 N.C. 
404. Contra, Prine v. Commonwealth, 18 Pa. St. 103. The distinction taken 
by the court in the principal case betwéen capital and other cases seems artificial. 
It is argued that the accused and the public are more interested in his life than 
in his liberty. But in neither case has the right to be present at the verdict 
any practical value; for a conclusion is reached before the jury returns. The 
arguments against waiver are essentially historical. One is that the court can 
have no jurisdiction over the accused if ‘* isatlarge. Andrews v. State, 2 Sneed 
(Tenn.) 550. Another is that the jury ought to see the prisoner. Rex v. Lad- 
singham, T. Raym. 193. These considerations apply today with equally much 
or little force to capital and to non-capital crimes. One rule should, accordingly, 
cover both cases, and that rule is conceived to be the better which limits the 
eyed for merely technical reversal. See 11 HARv. L. REv. 409; 15 

412, 


DAMAGES — MEASURE OF DAMAGES— EXTENSION OF ENGLISH RULE 
In CONTRACTS FOR SALE OF REALTY.— The plaintiff and the defendant 
made a contract whereby the defendant was to have free access to certain tips, 
to take and carry away therefrom, at a specified rate per ton, such quantity of 
slag as he might desire. The plaintiff was unable to perform, for want of title 
to the slag. In an action brought by him, the defendant counterclaimed for 
this breach. The trial court found that the slag had become part of the ground 
itself. Held, that the defendant can recover only nominal damages on his 
counterclaim. Morgan v. Russell & Sons, 25 T. L. R. 120 (Eng, K. B., 
Nov. 26, 1908). 

In suits for breach of contract to sell land, the majority of courts in this 
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country do not depart from the general rule allowing the vendee to recover 
substantial damages. Hopkins v. Lee, 6 Wheat. (U. S.) 109. In England, 
however, an exception is made in such contracts if the vendor, whether in good 
or bad faith, refuses to perform because he has no title ; for he is then liable 
only in nominal damages. Bain v. Fothergill, L. R. 7 H. L.158. The same 
rule prevails in Pennsylvania. Burk v. Serrili, 80 Pa. 413. In a few states 
nothing less than fraud, bad faith, or misconduct, subjects the vendor to liability 
in substantial damages. Margrafv. Muir, 57 N. Y.155. In others, however, 
mere knowledge by the vendor of his inability to give good title makes him, so 
liable. Plummer v. Rigdon, 78 lll. 222. The English doctrine was earl 
applied to a contract for the sale of a term for years. Pounsett v. Fuller, 
17 C. B. 660. And the reasons given for its establishment apply with equal 
force to the present decision which brings within the rule a contract for the 
sale of a profit a prendre. See Bain v. Fothergill, supra. 


DAMAGES — MEASURE OF DAMAGES — SUBSTANTIAL PERFORMANCE OF 
BUILDING ConTRACT. — A, having substantially performed a building contract, 
sued B for the agreed price. B counterclaimed for defects in performance. 
Held, that the measure of the defendant’s compensation is the reasonable cost 
of remedying the defects that are practically remediable, and such further sum 
as will measure the actual diminished value of the structure because of defects 
not so remediable. Forller v. Heintz, 118 N. W. 543 (Wis.). 

Although modern cases generally allow a recovery on a building contract sub- 

stantially performed, there has been no consistent rule in measuring compensation 
to the owner for defects. The measure has been stated to be the difference in value 
between substantial performance and perfect performance. Wagner v. Allen, 
174 Mass. 563. Also the defendant’s compensation has been computed from 
damage sustained by reason of the defects. Kane v. Stone Co., 39 Oh. St. 1. 
But as there may be no difference in value and no actual damage, the owner 
might get no compensation whatever, although not getting what he contracted 
for. Where the owner is allowed what would make good all defects in per- 
formance a fairer result is reached. Feeney v. Bardsley, 66 N. J. L. 239. 
This is an application of the first part of the Wisconsin rule. But if remedying 
a slight defect would entail a grossly disproportionate expense the contractor 
would have only a barren recovery. In such circumstances the latter part of 
the Wisconsin rule would apply. On the whole, the rule in the principal case 
would seem to work justice everywhere. 


_ EmtnentT DoMAIN — COMPENSATION — RESERVATION OF CLAIM FOR IN- 
JURIES TO STRUCTURES, — A leased from B two lots upon which he erected 
structures for an entire plant. On condemnation of one lot for public purposes 
A surrendered his lease to B with all claims for damages except such as he had 
by reason of injuries to structures on the remaining lot. In the condemnation 
proceedings A claimed the damages so reserved. He/d, that he may recover. 
Matter of City of New York, 193 N. Y. 117. 

On condemnation of land by eminent domain proceedings, the compensation 
is apportioned between the landlord and the tenant according to their interests. 
Dyer v. Wightman, 66 Pa. St. 425. See Harris v. Howes, 75 Me. 436. And 
where part of an entire tract is taken the measure of damages includes the re- 
sulting diminution in value of the residue. South 4 < 0 Ry. Co. v. Kir- 
kover,176 N. Y. 301. Thus it has been held that a lessee may recover for 
diminution in value of his leasehold and fixtures through condemnation of a 
portion of the property. PAi/a., etc., R. R.To. v. Getz, 113 Pa. St. 214. In 
the present case the Surrender prevented any damage in respect to the leasehold. 
But the reservation of the claim for damages to the structures is in effect an 
agreement that their title shall remain in the former tenant. Hence compen- 
sation for their depreciation is rightly awarded him. Because easements are 
regarded as inseparable from the dominant estate, a grantor, in spite of a reser- 
vation in his deed, cannot recover damages for their invasion after the grant. 
McKenna v. B. U. El. R. R. Co., 184 N. Y. 391. But recovery can be had for 
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damage incurred before conveyance. Pegramv. N. Y. El. R. R. Co., 147 
¥, 135. 


EMINENT DOMAIN — COMPENSATION — VALUATION OF SPECIAL ADAPTA- 
BILITY OF LAND TAKEN. —A water board having obtained statutory powers 
for the construction of a reservoir, determined to take the claimant’s land, which 
was especially adapted for reservoir purposes. The land could not have been 
so used by other possible competitors without their first obtaining parliamentary 
powers. ed, that the special adaptability may be considered as an element 
of value, but it is the contingent value due to the possibility of the land’s com- 
ing into the market that is considered and not the value of the realized possi- 
bility, due to the fact that the promoters have obtained statutory powers. /z 
re Lucas & Chesterfield Gas and Water Board, [1909] 1 K. B. 16. 

The market value is the proper test of compensation for land taken by emi- 
nent domain. City of Santa Ana v. Harlin, 99 Cal. 538. Everything which 
gives the land intrinsic value should be taken into consideration. Shenango & 
Allegheny R. R. Co. v. Braham, 79 Pa. St. 447. So aspecial adaptability to 
any particular purpose is relevant provided there is a contingent possibility 
that the property will be put to that use. Boom Co. v. Patterson, 98 U. S. 403. 
It is always a question, however, whether this contingent possibility in fact 
exists. The court seems right in holding that its existence is not prevented by 
the need of further statutory powers. But when the special value exists only 
for the particular purchaser who has the compulsory powers, it is not to be 
considered. See lu re Countess Ossalinsky &* Manchester Corporation, 
Q. B. D. 1883; BRowN AND ALLAN, LAW OF COMPENSATION, 2 ed., § 659. To 
consider it then would be to test the compensation by the value to the buyer — 
the realized possibility. On the other hand, where the special value exists also 
for other possible purchasers, so that there is a real though limited market, 
then, even though there are at the moment no competitors, there is a real con- 
tingent possibility, which is universally considered an element of value. Jn re 


Gough & Aspatria, etc., Water Board, [1904] 1 K. B. 417. 


FEDERAL COURTS — JURISDICTION AND POWERS IN GENERAL— ENJOIN- 
ING STATE COMMISSION FROM ENFORCING RAILROAD RATES. — A state 
commission was established with power to fix and enforce railroad rates, subject 
to review on appeal to the highest state court. Without appealing thereto, the 
plaintiff railroad sued the commission in the federal court to restrain the en- 
forcement of a rate alleged to be confiscatory. Held, that the bill should be 
retained to await the result of an appeal to the highest state court. Prentis v. 
Atlantic Coast Line Co., U.S. Sup. Ct., Nov. 30, 1908. See NOTES, p. 368. 


FEDERAL COURTS — RELATIONS OF STATE AND FEDERAL CouRTS— 
POWER OF CoURT OF BANKRUPTCY TO RETAIN POSSESSION OF BANK- 
RUPT’S PRopeRTY.— A bankrupt corporation had in its possession show-cases 
purchased from the defendant in error, the price for which had not been paid. 
On the bankruptcy of the company, the court appointed the plaintiff in error 
receiver of the bankrupt’s property and he took possession of all the property 
including the show-cases. The defendant in error, claiming that the title to 
the show-cases had never passed to the bankrupt, sued out a writ of replevin in 
the state court and got judgment.. The receiver brought a writ of error to the 
U. S. Supreme Court. e/d, that the judgment be reversed. Murphy 2d v. 
Hofman Co., U. S. Sup. Ct, Jan. 4, 1909. 

or a discussion of the principles involved, see 21 HARv. L. REV. 433. 


GARNISHMENT — EFFECTS OF GARNISHMENT — LIABILITY OF SURETY FOR 
INTERFERENCE WITH GARNISHEE’S CONTRACT.—A entered into a contract 
with B by which B agreed to mill and sell A’s rice crop. C brought suit against 
A and garnished B. B stopped milling, believing he had no authority to pro- 
ceed with the contract. C lost his suit against A. As C was insolvent A sued 
D, the surety on the garnishment bond, claiming damages for interference with 
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performance of the contract. Ae/d, that he cannot recover. Moore and Bridg- 
man v. U. S. Fidelity and Guaranty Cg., 113 S. W. 947 (Tex., Civ. App.). 
Garnishment in no way changes the situation of the parties except that the 
defendant’s claim ge the garnishee is thereby transferred to the plaintiff. 
North Chicago Rolling Mill Co. v. St Louis Ore and Steel Co., 152 U.S. 596. 
A garnishee loses none of those rights of set-off and defense which existed or. 
were actually accruing at the time of the service of attachment and which 
might have been asserted by him had the defendant himself sought to enforce 
the claim. Farmers’ and Merchants’ Bank v. Franklin Bank, 31 Md. 404. 
Nor are his rights enlarged. See Fifield v. Wood,9 Ia. 249. On these prin- 
ciples a factor receiving goods for sale and making advances thereon cannot, 
by garnishment, be deprived of his right to sell. White Mountain Bank v. 
est, 46 Me. 15. Moreover, the garnishee is entitled to the benefit of any ex- 
isting contract he may have with thedefendant. Baltimore and Ohio R. R. Co. 
v. Wheeler, 18 Md. 372. So, in the principal case, the contract was in no 
way affected. Recovery on an attachment bond is limited to such damages as 
are the direct result of the wrongful attachment. Higgins v. Mansfield, 62 
Ala. 267. Buta the garnishee of the legal consequences of the 


attachment cannot be considered such a direct result. Goodbar v. Lindsley, 
51 Ark. 380. 


HABEAS Corpus — LEGAL EXISTENCE OF CouRT ATTACKED IN HABEAS 
Corpus PROCEEDINGS. — The relator, who had been convicted and sentenced 
to imprisonment, brought a writ of Aadeas corpus, alleging that the court that 
tried him was not legally created, in that the legislative act on which it was founded 
had been vetoed by the governor, and not passed by a sufficient majority there- 
after. edd, that. the legal existence of a court organized and created under 
color of law cannot be inquired into in hadeas corpus proceedings. State ex rel. 
Bales v. Bailey, 118 N. W. 676 (Minn.). 

Unless a court is created by the constitution or by a valid act of the legisla- 
ture, it has no jurisdiction. Re Morton, 64 Kan. 842. And all proceedings 
before a court without jurisdiction are void. Ex parte Jones, 27 Ark. 349. So 
an imprisonment by such a court is an unlawful detention of the person, for 
which relief is given by habeas corpus. People v. McLeod, 1 Hill (N. Y.) 377. 
But it is believed that when jurisdiction depends on the constitutionality of a 
statute, the statute should not be tested in such hurried proceedings ; though, it 
is true, this contention does not seem to be universally supported by the author- 
ities. See Ex parte Snyder, 64 Mo. 58; Ex parte Pitts, 35 Fla. 149. The 
Minnesota rule, however, as here laid down, is based on the supposedly analo- 
gous case of a de facto judge, it being settled that his position cannot be attacked 
collaterally. See Burt v. Winona & St. Peter R. Co., 31 Minn. 472. But the 


analogy fails; for whereas a de facto court has no jurisdiction, the very existence - 


of a de facto judge depends on the existence of a de jure court, and his acts are 
binding on third parties and are only reviewable by the state. Clark v. Com- 
monwealth, 29 Pa. St. 129. See Norton v. Shelby County, 118 U.S. 425. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — Com- 
MISSION’S POWER TO INTERROGATE. — In the course of an investigation the 
Interstate Commerce Commission interrogated the defendant with the object 
of ascertaining whether the directors of a railroad engaged in interstate busi- 
ness had expended its funds while the defendant was an officer of the railroad 
in buying stocks at inflated prices, or stocks that should not have been pur- 
chased. On refusal to answer, suit was instituted to compel him to do so. 
Held, that he need not answer. /nterstate Commerce Commission v. Harriman, 
U. S. Sup. Ct., Dec. 14, 1908. 


This decision reverses the decision of the lower court, commented upon in 
21 Harv. L. REv. 431. 


JUDGMENTS — SATISFACTION — EFFECT OF EXECUTION SALE OF Ex- 
EMPT PROPERTY.—A judgment creditor levied on and sold property of the 
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' ble basis for estoppel here, therefore, lies in extending the equitable doctrine of 
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debtor in satisfaction of his judgment. The property was exempt from execu- 
tion, and the debtor recovered damages, against the creditor in trespass. He 
later moved to have the judgment against him entered as satisfied. He/d, that 
the sale satisfies the judgment. Johnson v. Motlow, 47 So. 568 (Ala.). 

If, by reason of any defects in the execution or proceedings thereon, no title 
passes by a judgment sale, the satisfaction is set aside and the creditor may still 
enforce his original judgment. Townsend v. Smith, 20 Tex. 465. But if the 
sale fails to pass any title because the debtor has no title to the property sold, 
it has been held that the judgment is irrevocably satisfied. Vattier v. Lytle’s 
Executors,6 Oh. 478; Halcombe v. Loudermilk, 48 N. C. 491. Other courts 
have held that in these circumstances the satisfaction should be vacated, and 
the creditor allowed to recover on his first judgment. Adams v. Smith,5 Cow. 
(N. Y.) 280; Cowles v. Bacon, 2 Conn. 451. Thé latter view seems to be the 
better ; fora proceeding which transfers no legal title and deprives the debtor of 
nothing, should not operate in satisfaction of a judgment against him. The sit- 
uation in the principal case is similar. The property which formed the subject 
of the sale being exempt from execution, the creditor derives no real bene- 
fit from the sale. It is therefore submitted that such a sale should not be re- 
garded as satisfying the judgment. Piper v. Elwood, 4 Den. (N. Y.) 165. 


LANDLORD AND TENANT—COVENANTS IN LEASES— WHETHER COVE- 
NANT INDIRECTLY AFFECTING VALUE RUNS WITH LAND.—A lease from 
A to B contained a proviso for reéntry in case of breach of B’s covenant to 
repair. In making a sublease of part of the premises to C, B covenanted that 
he would repair the part of the premises retained. The defendant, B’s assignee, 
failed to repair, whereupon A reéntered and ejected the plaintiff, C’s assignee. 
Held, that B’s covenant to C did not run with the land sublet so as to give C’s 
assignee a right of action. Dewar v. Goodman, 25 T. L. R. 137 (Eng., H. of 
L., Dec. 3, 1908). 

This decision affirms the decision of the lower court, commented upon in 
20 Harv. L. REV. 577. 


LICENSES — REVOCATION AFTER LICENSEE HAS ACTED ON PAROL LICENSE 
AND INCURRED EXPENSE. — B was given a — license to erect a telephone 
line across A’s land. B thereupon incurred expense, acting on the license. 
Held, that the license is revocable. Yeager v. Tuning, 6 Oh. L. Rep. 94 
(Oh., Sup. Ct., Dec. 1, 1908). 

To hold the license irrevocable would violate the Statute of Frauds unless 
it can be justified by the doctrine of equitable estoppel. See 13 Harv. L. REv. 
54. Buta license in itself does not involve a representation that it will not be 
revoked. See Badcock v. Utter, 1 Abb. Dec. (N. Y.) 27, 60. The only. plausi- 


art performance. Potter v. Jacobs, 111 Mass. 32. See 14 HARV. L. REV. 64. 

ut this doctrine is contrary to the spirit of the Statute of Frauds and there- 
fore has been confined strictly to cases where the terms of the contract are clear. 
Phillips v. Thompson, t Johns. Ch. (N. Y.) 131, 149; Adlen v. Wedd, 64 Ill. 
342. Where a mere license is given there is no express agreement to grant an 
easement, and it is by no means certain that the parties so intend. To imply . 
such an agreement and then enforce it on the doctrine of part performance, is 
an inexcusable extension of that much doubted doctrine. If the Statute of 
Frauds is a wise enactment, the true equity lies in following it, not in evading 
it by converting a parol license into an easement. 


MorTGAGES — PRIORITIES — PURCHASE MONEY MORTGAGE AND JUDG- 
MENT LIEN. — A executed a deed of land to B, who simultaneously executed a 
security deed to C for part of the purchase price, which C paid over to A. The 
deeds were duly recorded. There was a prior recorded judgment against B. 
Held, that the mortgage is superior to the judgment lien. Protestant Episcopal 
Church v. Lowe, 63 S. E. 136 (Ga., Sup. Ct.). } 

A purchase money mortgage to the vendor executed simultaneously with his 
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‘deed of the land has priority over a previously recorded judgment lien against 
the vendee. Scott, Carhart & Co. v. Warren, 2t Ga. 408. Likewise it is 
superior to a mechanic’s lien and even to a prior recorded mortgage for part of 
the purchase price. Clark v. Butler, 32 N.J. Eq. 664; Rogers v. Tucker, 
94 Mo. 346. And the right of dower and homestead rights are subject to such 
mortgage. A/ayburry v. Brien, 15 Pet.(U.S.) 21; Roby v. Bismarck Natl. 
Bank, 4 N. D. 156. This rule of priority has been extended to cases where 
the mortgage is to a third party. Maywood v. Nooney, 3 Barb. (N. Y.) 643. 
Nor does it matter that the marigege is for a part only of the purchase price. 
Courson v. Walker, 94 Ga. 175. The theory usually advanced by the courts, 
that the liens cannot attach to such an instantaneous seisin, seems a fiction. 
For the rule applies even though there is an interval between the deeds, pro- 
vided they all constitute one transaction. Stewart v. Smith, 36 Minn. 82. 
And no priority is given a mortgage simultaneously executed to secure debts 
other than the purchase money. Van Loben Sels v. Bunnell 120 Cal. €80. 
The true theory would seem to te that, owing to the vendor’s equity, the vendee 
is at no time beneficially seised of the land. See WV. /. Building, etc., Co. v. 
Bachelor, 54 N. J. Eq. 600. 


MUNICIPAL CORPORATIONS — ACTIONS BY AND AGAINST MUNICIPAL Cor- 
PORATIONS — CiTy IN MORE THAN ONE CounTy.— The New York Code 
makes jurisdiction over domestic corporations dependent upon residence. Hedd, 
that New York City, whose principal offices are in New York County, is not 
subject to suit in the Kings County courts. Aaisch v. City of New York, 40 
N.Y. L. J. 1097 (N. Y., Ct. App., Dec. 1, 1908). 

It is generally held that a city may, even in transitory actions, be sued only 
in the county that includes it. O#l City v. McA boy,74 Pa. 249. ‘This rule may 
rest on the principle either that a city should be sued at its place or places of 
residence, or that it should be subject to suit in one place only. The latter 
reasoning would clearly justify the holding in the principal case. But grant- 
ing that residence is the basis of the rule, it seems that the same result is 
reached. For it has been held that a city in several counties is a resident of 
that only which contains its principal offices. Fostoria v. Fox, 60 Oh. St. 340. 
In many jurisdictions a railroad is, indeed, subjected to suit as a resident in 
every county traversed. Baldwin v. Mississippi, etc., R. R. Co., 5 Clarke (Ia.) 
518. Contra, Thorn v. Central R. R. Co., 26 N. J. L. 121. But practical 
reasons of convenience would seem to make such cases distinguishable from the 
one under consideration. At any rate, as the New York Code defines a cor- 
poration’s residence as its principal place of business, the result in the present 
case is inevitable. 


MUNICIPAL CORPORATIONS — TERRITORIAL LIMITS AND SUBDIVISIONS — 
Power OF LEGISLATURE TO ANNEX TERRITORY. — An act of the state legis- 
lature enlarged the limits of a city without the consent of the owners of the 
annexed territory, thereby subjecting the land to the burden of a previously 
incurred indebtedness. An owner sought to restrain the city from collecting 
taxes on the annexed territory. Hed, that an injunction will not issue. 
Lutterloh v. City of Fayetteville, 62 S. E. 759 (N. C.). 

The creation of municipal corporations or the extension of their boundaries 
is a legislative act, and, as such, is not subject to review by the courts unless 
some constitutional privilege is violated. Céty of Galesburg v. Hawkinson, 75 
Ill. 152. When the power of taxation, usually delegated to the municipality, 
imposes a burden on land, which from its use or situation does not receive any 
benefit, some courts have intervened. Such taxation is held a deprivation of 
property without due process of law. Véestal v. City of Little Rock, 54 Ark. 
321. And under territorial jurisdiction it is considered a taking of property for 
public use without just compensation. People v. Daniels,6 Utah 288. But 
the weight of authority is against this view. Badley v. Manasquan, 53 N. J. L. 
162. Taxation is not confiscation,even though the burden is not generally 
uniform; and methods of taxation fixed by the legislature cannot be rearranged 
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by the courts. The liability of newly arnexed territory for pre-existing indebt- 
edness involves the same idea, and the annexing statute is not unconstitutional. 
Hollis v. City of Rochester, 41 N. Y. Misc. 559. However, the annexation of 
outlying lands for the sole purpose of taxation seems confiscation; accordingly, 
the annexation of non-contiguous land is generally held void. Chicago & 
Northwestern R. R. Co. v. Town of Oconto, 50 Wis. 189. 


PATENTS — RECOVERY FOR INFRINGEMENT AFTER PATENT ANNULLED. — 
A patentee sued for infringement and obtained an injunction and a writ of in- 
uiry as to damages. Then the defendant in a separate proceeding had the 
patent annulled. He/d, that the defendant is estopped by the judgment in the 
first proceeding from denying at the inquiry the validity of the patent. Poulton 
v. Adjustable Cover, etc., Co., 99 L. T. R. 647 (Eng., Ct. App., July 3, 1908). 
It is doubtful whether the decree in the first proceeding is a final judgment. 
See McGourkey v. Toledo & Ohio Ry., 146 U.S. 536, 545. Even ifit is final, 
yet the subsequent judgment revoking the patent creates an estoppel on an 
estoppel and therefore the question is left open. Shaw v. Broaaburt, 129 N.Y. 
114. In either case the doctrine of res judicata is inapplicable. But the result 
in the principal case may rest on another ground. A master cannot go behind 
the order under which the reference is made: he must accept it as conclusive 
of all matters embraced therein. See Gz/more v. Gilmore, 40 Me. 50. Where, 
as here, the sole question referred to the master is the amount of damages 
caused by the defendant’s infringement, no issue is raised as to the validity of 
the patent. Evidence on that point is thus excluded at the inquiry, not because 
it is res judicata but because it is irrelevant. The intervening order of revoca- 
tion is therefore improperly set up at the inquiry into damages. It is available, 
if at all, only in arresting the final judgment awarding damages. 


PuBLic SERVICE COMPANIES— RIGHTS AND DUTIES — RIGHT OF WITH- 
DRAWAL FROM SERVICE. —Certain ferries were established by the city of 
New York pursuant to authority granted by charter and franchise. These 
ferry privileges were leased to a private corporation, whose sublessee threat- 
ened to discontinue the operation of the ferries. A citizen applied for a writ 
of mandamus against the city of New York, He/d, that the acceptance of the 
franchises imposes a duty to continue in the operation of the service, the per- 
formance of which is enforceable by mandamus. /x the matter of Wheeler, 
40 N. Y. L. J. 1117 (Sup. Ct., Dec. 1908). See NOTES, p. 367. 


RECEIVERS — RECEIVERS’ CERTIFICATES — RIGHT TO ISSUE IN PRIVATE 
Corporations, — A receiver of an insolvent private corporation composed of 
eighteen mills applied to a court of equity for permission to issue certificates to 
provide a fund for the paying for the installment on the bonded indebted- 
ness on one of the mills which was subject to immediate foreclosure in case 
of default; such certificates to become a lien on all the other mills prior to 
that of the subsisting mortgage. He/d, that the certificates may be issued, 
on the ground that such a course is necessary for the preservation of the 
property. Lockport Felt Co. v. United Box Board & Paper Co., 70 Atl. 980 
(N. J. Eq.). See NoTEs, p. 373. 


SALES — CONDITIONAL SALES — BAILMENT WITH OPTION TO Buy Dis- 
TINGUISHED FROM CONDITIONAL SALE. — The owner of furniture let it on hire, 
the hirer paying a lump sum in consideration of an option to purchase, and 
agreeing to pay a monthly rent. By the agreement, the hirer could terminate 
the bailment by giving a week’s notice and returning the goods. Should he 
avail himself of the option to buy, all payments for the option and for rent were 
to be credited on the purchase price. The hirer being in arrear with the rent, 
the owner retook the goods. e/d, that the owner has not abandoned his right 
to sue for the arrears in rent. Brooks v. Bernstein,[1909]1 K. B. 98. 

Where the vendee under a contract of conditional pa defaults in payment, 
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the vendor may retake the poverty or sue for the price. These remedies are 
generally held to be mutually exclusive, it being argued that as the considera- 
tion for the vendee’s promise to pay is the passing of the property, seizure thereof 
causes failure of consideration barring any action by the vendor for installments 
past due. Hewison v. Ricketts, 63 L. J. Q. B. 711. Cf Crompton v. Beach, 
62 Conn. 25. But see 20 Harv. L. REv. 371; Where, however, the 
contract constitutes a bailment for hire with an option to purchase, as in the 
principal case, it cannot be urged that termination of the bailment takes awa 
the consideration; for the hirer has had the use of the property as agreed. 
Though contracts of conditional sale are often drawn in terms of a lease, an 
agreement which is really a contract of sale will be so construed, irrespective 
ot what the parties may have calledit. Aine v. Roberts, 48 Conn. 267; Hervey 
v. R. I. Locomotive Works, 93 U. S. 664. The test lies in the buyer’s obliga- 
tion. If he may avoid paying the amount of the purchase price by returning the 
chattel without liability for further rent, the contract is one of hire; for an agree- 
ment of sale and purchase necessitates two parties mutually bound, the one to 
pass and the other to take title. Helby v. Matthews, [1895] A. C. 471. 


_ SALES— RIGHTS AND REMEDIES OF BUYERS— RIGHT OF INSPECTION 
BEFORE PAYMENT. — The plaintiff ordered from the defendant a quantity of 
groceries of a specified quality. He paid a part of the purchase price at the 
time of ordering and the balance was to be paid upon the arrival of the goods. 
The defendant shipped f. 0. b. at the place of consignment on a bill of lading to 
the shipper’s order. He notified the plaintiff that the goods were not of the re- 
quired quality. The plaintiff refused to pay the draft sent with the bill of lading 
before inspecting the goods, and the defendant refused to allow inspection. 
The plaintiff brought an action to recover the part payment. He/d, that the 
plaintiff may recover. Plumb v. Bridge, 113 N. Y. Supp. 92 (Sup. Ct., App. Div.). 

The buyer under an executory contract of sale ordinarily has a right to inspect 
the goods before acceptance and payment of the purchase price. Jsherwood v. 
Whitmore, 11 M. & W. 347. But the terms of the contract and the circum- 
stances of the case may negative the right to inspection as a condition precedent 
to payment of the price. Sawyer v. Dean, 114 N. Y. 469. Thus, where pay- 
ment is to be made against the bill of lading, the general rule is that payment 
must be made before the goods may be inspected. Whitney v. McLean, 4 N.Y. 
App. Div. 449. And the same is true in the case of a shipment C. O. D. 
Wiltse v. Barnes, 46 Ia. 210. See 18 HARV. L. REv. 386. But the decision in 
the principal case may be rested on another ground; for the admission by the 
defendant that the goods shipped were not of the required quality justified the 
plaintiff in refusing to accept them. 


VENDOR AND PURCHASER — RIGHTS AND LIABILITIES — RIGHT OF VEN- 
DOR TO SUE FOR WASTE. —A contracted to sell land to B. Then B entered 
into a contract with C under which C cut timber on the land. Later B assigned 
to D. D paid A and brought suit against C in A’s name. Ae/d, that there 
can be no recovery. McGregor v. Putney, 71 Atl. 226 (N. H.). 

' A mortgagee may enjoin a mortgagor in possession from committing waste 
if the threatened acts would make the value of the presets inadequate as a 
security. Wélliam v. Chicago Exhibition Co., 188 lll. 19. And the acts need 
not be such as would make the value of the land less than the mortgage debt, 
but only such as would make the security substantially less than the security 
contracted for. King v. Smith, 2 Hare 239; Moriarty v. Ashworth, 43 Minn. 
1. The relation of vendor and vendee is recognized as analogous and the 
same rules are applied. Van Wyck v. Alliger, 6 Barb. (N. Y.) 507. In most 
jurisdictions a mortgagee cannot recover at law unless his security is rendered 
actually inadequate, while in others any lessening of value is enough. 
Schalk v. Kingsley, 42 N. J. L. 32; Byrom v. Chapin, 113 Mass. 308. Where 
the vendor brings his action at law there seems no reason why the analogy to 
the mortgage cases should not continue. But as the basis of relief in all cases 
is impairment of the value of the security, neither veador nor mortgagee can 


¢ 


i 

2 

| 

} 

‘ 

| } 


388 HARVARD LAW REVIEW. 


sue after the debt has been paid. Berthold v. Holman, 12 Minn. 335 ; Corbin v. 
Reed, 43 1a. 459. It is on this ground that the decision in the principal case is 
to be placed. : 


VESTED, CONTINGENT AND FuTURE INTERESTS — IMPLICATION OF TRUST 
TO PRESERVE CONTINGENT REMAINDER. — The testator devised property to 
his widow for life, and after her death to the children of his two sons. Of the 
two sons of the testator one died childless before the death of the mother, and 
the other had no children at the time of her death. He/d, that the court will 
imply a trust and appoint trustees to preserve the contingent remainder. Hay- 
ward v. 71 Atl. 219 (N. H.). 

A limitation will always be construed as a contingent remainder, if possible, 
instead of as an executory devise, even if the gift fails on such construction. 
White v. Summers, [1908] 2 Ch. 256. Where a remainder is limited to a person 
not in being or not yet ascertained, it is contingent. Hopkins v. Keazer, 89 
Me. 347. And if a contingent remainder does not vest during the continuance 
of the particular estate or at the instant of its determination, the remainder 
fails. Archers Case, 1 Co. 66b. To prevent this the testator must expressly 
interpose an estate to trustees to preserve the contingent remainder. Perceval v. 
Perceval, L. R. 9 Eq. 386. A different rule seems to prevail in New Hamp- 
shire. There the courts will not apply the technical rules of contingent 
remainders to defeat the intention of the testator, and they will give effect to 
his intention, unless it is illegal or impossible, regardless of the particular form 
of words used. Kennard v. Kennard, 63 N. H. 303. Thus in the principal 
case the court implies a direction to trustees to preserve. 


War— MILITARY PERSONS AS CONTRABAND OF War. — During the late 
Russo-Japanese war the plaintiffs reinsured a ship with the defendants and 
a clause of the policy warranted against “contraband of war.” The ship, 
with two disguised Russian officers on board and bound for a Russian port, 
was captured and condemned by a Japanese prize court for carrying “ contra- 
band persons.” The plaintiffs sued on the policy. He/d, that the plaintiffs 
may recover. Vangtsze Ins. Ass'nv. Indemnity, etc., Assurance Co., 49 L. T. R. 
498 (Eng., Ct. App., May 29, 1908). 

For a discussion of this case in the lower court, see 21 HARV. L. REv. 636. 


WILLS — CONSTRUCTION — IMPLIED Cross LIMITATIONS. — A testator de- 
vised his property to trustees to pay the income to his daughters in equal shares, 
and in case any daughters should die leaving issue, then to such issue. The 
will further provided that from and after the death of the last surviving daughter 
and the majority of the testator’s youngest grandchild the trustees should pay 
the corpus to the grandchildren in such shares as their mothers would have 
taken. One daughter died without issue. e/d, that her share in the income 
goes to the surviving “On § ters and not to her representatives. Macartney v. 
Macartney, [1908] Vict. L. Rep. 649. 

When there is a bequest to several as tenants in common with a gift over 
on the death of all, the disposition of the share of one who dies first depends 
on the construction of the will. Clearly the remainderman is not entitled ; 
for the event on which he is to take — that is, the death of all —has not hap- 

ened. Scott v. Bargeman, 2 P. Wms. 68. Nor should the testator’s next of 
kin take ; for a construction resulting in intestacy is to be avoided, even though 
a different construction results in making the disposition. invalid as obnoxious 
to the rule against perpetuities. .Simpson v. Simpson, 40 N. Y. L. J. 1203 
(N. Y., App. Div., Dec. 1908). If the gift to the co-tenants is for life, the 
representatives of a deceased tenant cannot take, and hence a cross limitation 
will be implied. Metghbour v. Thurlow, 28 Beav. 33. But if there is an in- 
definite gift limited only by the gift over, then until the gift over takes effect 
the representatives of the deceased tenant are entitled. Bignold v. Giles, 
4 Drewry 343- But this construction may be rebutted, as in the principal case, 


7 
{ ‘ 
} 
\ 
j 


BOOKS AND PERIODICALS. 389 


if from the whole will it appears that the survivors were intended to take. 
Armstrong v. Eldridge, 3 Bro. Ch. 215. 


WILLS — REVOCATION FOUNDED ON MISTAKE. — The testatrix destroyed 
her will on the supposition that she had made another valid will, but which was 
not, in fact, duly executed. The consent of the next of kin, who were all sud 
Juris, having been obtained, application was made for probate of a copy of the 
destroyed will. He/d, that the copy is entitled to probate. Estate of Jrvin, 25 
T. L. R. 41 (Eng., Prob. D., Nov. 2, 1908). See NOTES, p. 374. 


WITNESSES — COMPELLING TESTIMONY — VEXATIOUS SERVICE OF SuB- 
PCENAS UPON MINISTERS OF THE CROWN. — Subpcenas were served on the 
Prime Minister and the Home Secretary, who made affidavits that they were un- 
able to give any relevant testimony. The service had been obtained largely for 
vexatious purposes. /e/d, that the subpoenas should be set aside. Rex v. 
Baines, 25 T. L. R. 79 (Eng., K. B., Nov. 18, 1908). See NorTEs, p. 376. 
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Am. L. Rev. 872. 

CANCELLATION OF DEPOSITORY BonDs, THE. Luther E. Mackall. Arguing against 
the power of surety companies to cancel such bonds. 42 Am. L. Rev. 820. 

CASE FOR LIMITATION OF ARMAMENTS, THE. Benjamin F. Trueblood. Showing 
what advances have been made toward such limitation and pointing out the great 
expense of maintaining armaments. 2 Am. J. of Int. L. 758. 
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A summary of the law in New York. 15 Bench & Bar 94. 
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Arguing that the executive never has such power. 12 L. N. (Northport) 1 
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THE. Walter Lichtenstein. Showing that the separation dates from the time of 
Stephen. 3 Ill. L. Rev. 347. 
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LEGE CasE. Denham, Jr. 7 Mich. L. Rev. 201. 
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OF INTERSTATE RAILROADS, AN. David W. Fairleigh. 9 Colum. L. Rev. 38. 

JURISDICTION OF THE ADMIRALTY IN CASES OF ToRT. Henry Billings Brown. 
Containing a history of the development of the law on the question and a statement 
of the present law. 9g Colum. L. Rev. 1. 

Juristic Person, THE.—I, II. George F. Deiser. A philosophical treatment of the 
nature of a corporation. 57 U. P. L. Rev. 131, 216, 

LEGISLATIVE REFERENCE WORK AND THE LAW LiBRARY. C. B. Lester. Emphasiz- 
ing the need of methods which will make the finding of data on a subject more 

easy. 41 Chi. Leg. N. 183. 

May Paominerion Laws AUTHORIZE THE TAKING OF PROPERTY WITHOUT COM- 
fet hs O. H. Myrick. Maintaining that compensation is necessary. 
Cent. L. J. 2. 

New Pena. Cope oF SIAM, THE. TZohichi Masao. 18 Yale L. J. 85. 

NOTICE TO, OR KNOWLEDGE OF, AN AGENT. Floyd R. Mechem. An exhaustive treat- 
ment of the subject. 7 Mich. L. Rev. 113. 

OBLIGATORY ARBITRATION AND THE HAGUE CONFERENCES. Wm. J. Hull. Explain- 
ing the different forms of arbitration treaties discussed at The Hague Conferences, 
2 Am. J. of Int. L. 731. 
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—— CourT OF ARBITRAL JUSTICE, THE. James Brown Scott. 2 Am. J. of 

nt. L. 772. 

RIGHT oy Srocxnotnens To New Stock, THE. Frederick Dwight. Arguing that 
the doctrine sustaining the right has been extended too far. 18 Yale L. J. 101. 

RIGHTS OF A TRAVELER TO USE HERE ARTICLES MADE AND PURCHASED ABROAD 
BUT PATENTED HERE. Dwight B. Cheever. 7 Mich. L. Rev. 226. 

Some AsPECTs OF BuSINESS BY TELEGRAM. W. F. Chipman. Dealing with creation 
of contract relations by telegram. 28 Can. L. T. & Rev. 817. 

Some HisroRICAL MATTER CONCERNING LITERARY PROPERTY. Ldward S. Rogers. 
7 Mich. L. Rev. rot. 


Il. BOOK REVIEWS. , 


History OF THE RoMAN-DutTcH Law. By J. W. Wessels. Grahamstown, 
Cape Colony: African Book Company, Limited. 1908. pp. xv, 791. 8vo. 
The prevalence of Roman law in South Africa furnishes a curious and strik- 
ing illustration of the far-reaching influence of ancient Rome. The law of 
Holland, then in large measure Roman, was carried to the Cape of Good Hope 
by the colonists of the seventeenth century and established itself so firmly that 
it continued in force after the English conquest and was in course of time 
officially adopted in Natal, the Transvaal, the Orange Free State, and Southern 
Rhodesia. As Holland had no code in the period before the loss of its African 
colonies, the law had for the most part to be sought in the writings of the _ 
Dutch jurists of the seventeenth and eighteenth centuries ; but in case of doubt 
the Corpus Juris Civilis was the ultimate resort, and as recently as 1901 an 
appeal from Natal to the Judicial Committee of the Privy Council involved the 
interpretation of a passage in the Digest. But while a certain amount of con- 
tinuity is thus preserved, the Roman-Dutch law is in an isolated position. It is 
no longer a living force in Holland, where the new code came into force a cen- 
tury ago, so that it lacks such external support as the civil law in Quebec 
receives from France, and the forces of legal development inevitably favor 
English law. Not only has the English law of evidence been introduced, but 
the influence of English decisions, imperial legislation, and barristers with an 


English training, works warn 8 against the Dutch tradition. In many respects 


this state of affairs has tended to produce confusion, and Judge Wessels com- 
plains of “the heterogeneous mass of legal systems” now prevalent in South 
Africa and pleads for a more scientific adjustment of conflicting principles. 

A body of law fed from such streams has naturally an interesting history, 
some knowledge of which would seem essential to a thorough understanding of 
present conditions, and Judge Wessels tells us that it was the general ignorance 
of such matters on the part of practitioners that led him to write the articles 
for the South African Law Journal which have grown into the present volume. 
The work falls into two parts, one dealing with the general development of 
Roman-Dutch law, the other treating historically the more significant topics. 
Such a book cannot, especially for the earlier period, be expected to rest in 
any considerable degree upon original investigation, and while some use has 
been made of modern manuals such as those of Brunner and Schréder, too 
much reliance is placed upon older Dutch and Belgian writers, so that many 
of the statements respecting the law of the Middle Ages are open to serious 
question. The treatment is often scrappy and does not always bring out suffi- 
ciently the most significant points. The modern portions are better, and the 
task as a whole was worth attempting, even if it could not be carried out with 
the full equipment of the scientific student of historical jurisprudence. The 
book should teach the lawyers of South Africa some valuable lessons concern- 
ing the long and honorable history of their legal system. Cc. H. H. 


THE Laws oF WAR ON LAND (WRITTEN AND UNWRITTEN). By Thomas 
— Holland. Oxford: At the Clarendon Press. 1908. pp. viii, 149. 

vo. 
_ The principal written laws affecting the conduct of war on land may be found 
in the proceedings of international conferences at St. Petersburg in 1868, at 
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Geneva in 1906, and at The Hague in 1899 and 1907. These rules, with a few 
significant but relatively unimportant exceptions, have been accepted by the 
great majority of civilized nations and, supplemented where necessary by the 

eneral principles of international law, furnish material for a complete code. 
For this purpose these written rules or acts of the conferences are particularly 
adaptable, as they have uniformly been drawn in terse, concise language and 
framed in numbered paragraphs or articles. To assemble such a code has been 
the aim of the author. 

The code as drawn consists of one hundred and thirty-nine articles. The 
first fifteen are all rules of the author gathered under the title of “ General 
Principles.” The fact that only ten others are drawn by the author is evidence 
of the completeness of the work of these conferences. 

The Hague Convention No. iv of 1g07 “ Respecting the Laws and Customs 
of War on Land,” together with the Aég/ement or Regulations annexed to it, 
forms the backbone of the author’s code. To it is prefixed The Hague Con- 
vention No. iii of 1907 “ Relative to the Commencement of Hostilities,” and 
affixed, The Hague Convention No. v of 1907 “Concerning the Rights and 
Duties of Neutral Powers and Individuals in Case of a War on Land.” The 
Convention of Geneva of 1906 “ For the Improvement of the Condition of the 
Wounded and Sick in Armies in the Field,” the St. Petersburg Declaration of 
1868 and the three Hague Declarations, one of 1907 and two of 1899, are in- 
serted at the logical places among the articles taken from The Hague Regula- 
tions of 1907. 

While the author’s articles are not unimportant, the value of the book lies, as 
will have been seen from the above statement, largely in the codrdination of 
these various detached diplomatic acts. There is, however, an additional 
feature which must not be disregarded. To by far the greater part of these 
articles the author has subjoined comments of his own. These are, it is true, 
for the most part explanatory or merely by way of reference, but there are not a 
few which are critical in their nature. Nor should mention be omitted of the 
various appendices, containing brief historical notes as to the diplomatic acts 
which form the body of the work, together with their texts and lists of powers 
which became parties to them. 

Excellent mechanically, the volume is very compact in substance, and its in- 
clusiveness coupled with its brevity will make it a very convenient manual. 
The author’s name vouches for its reliability. A. R. G. 


A TREATISE ON FACTS OR THE WEIGHT AND VALUE OF EVIDENCE. By 
Charles C. Moore. In two volumes. Northport, Long Island: Edward 
Thompson Company. 1908. pp. clxviii, 73; 730-1612. 8vo. 

The successful treatment of the subject “ Facts” is peculiarly difficult. It 
is not only the infinite variety of the forms that facts assume and the vast 
number of the laws governing things that imperil success. The common opinion 
that after a moderate experience the average mind is able to deal justly with 
even the most complex facts is a considerable barrier to the production of a 
profound treatise on “ Facts.’’ It is therefore a matter of congratulation when 
this comparatively little trodden path is widened and straightened. 

The express design of Mr. Moore’s treatise is ‘‘ to facilitate the preparation 
for trial, the argument, and the decision of questions of fact, by exhibiting 
what has been said by United States, Canadian, and English judges concerning 
the causes of trustworthiness and untrustworthiness of evidence, and the rules 
for determining its probative weight.” 

This treatise divides into two parts, that containing various bits of information 
that have proved and may prove useful in the trial of cases ; and that concerned 
with the rules of law more especially applicable to the judgment of facts. . 

The first division is the more useful and by far the more interesting. For 
instance, it is the rare lawyer who knows that although a person in the open can 
tell whether a sound comes from the right hand or the left, he may not be able 
to tell whether it comes from in front or behind ; and yet how valuable would 
such a bit of information prove in the cross-examination of a witness as to the 
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position of a sound when the direction of the sound was material. That the 
author has not discussed such kinds of information more fully and has not 
delved more deeply into the discoveries of the scientists and particularly the 
psychologists is regrettable. 

The chapters upon “Uncontradicted Evidence,” “ Degree of Proof,” and similar 
matters contain no new contributions to the already considerable supply of such 
literature. The material is poorly arranged. The treatment is encyclopedic — 
that is to say, there is not a comprehensive consideration of the principles marked 
out by the precedents. The author has also failed to use the knife to good 
purpose. Much material should have been omitted and many sections consoli- 
dated and shortened. It was hardly necessary, for instance, to include in three 
separate paragraphs the subjects “ Surmising Negligence in Admiralty Cases,” 
“ Guessing concerning Contributory Negligence,” and “ Conjecture in Accident 
Insurance Cases.” F. W. B. 


THE PRINCIPLES OF ANTHROPOLOGY AND SOCIOLOGY IN THEIR RELA- 
TIONS TO CRIMINAL PROCEDURE. By Maurice Parmelee. New York: 
The Macmillan Company. 1908. pp. viii, 410. 12mo. 

This is a much needed book in this country, where so little attention has been 
given to scientific criminology. Penology, on the other hand, which deals with 
the criminal after he has been convicted and sentenced, has received more 
attention here than elsewhere. The whole question of dealing with the crimi- 
nal prior to his sentence has been, in this country where the legal incubus is so 
far developed, assumed to belong exclusively to the lawyer, and the lawyer has 
cared notoriously little for science and scientific methods. 

The science of criminology the author divides into two branches, criminal 
anthropology and criminal sociology, the former dealing with the characteristics 
of the criminal man, and the latter with the social causes of crime. The prob- 
lem which he sets before himself is that of the readjustment of the principles of 
criminal procedure so that the data of criminology can be utilized in the treat- 
ment of criminals. Criminal procedure is not conceived as a purely legal process, 
but as a process by which the class called criminal is separated from the rest of 
society. 

Chante I and II are historical, dealing with the development of the science 
of criminology, mainly in Italy, where it has received more attention than else- 
where, beginning with the “ Crimes and Punishments ” of Cesare Beccaria in 
1764. Chapter VI is devoted to a discussion of systems of criminal procedure, 
and the subsequent chapters are given up to a more constructive development 
of the author’s own views. 

One of the main generalizations is that procedure should be devoted more 
toward the finding out of the nature of the criminal, on the ground that punish- 
ment should be adjusted to the nature of the criminal rather than to the nature 
of the crime. Of course the nature of the crime is one, but only one, index of 
the nature of the criminal, and other indices should be used. The work is, 
throughout, scholarly and moderate in tone, though proposing positive, not to 
say drastic, reforms. The only serious lapse in the author’s scholarly treatment 
is, in the opinion of the reviewer, on page 98, where he refers to heredity as the 
“cumulative result of social environment in the past.” This is a position which 
few students of heredity now maintain. tT. H.C. 


THE LAW OF REAL PROPERTY. By Raleigh Coltson Minor. In two volumes. 
gg of Virginia: Anderson Brothers. 1908. pp. vi, 1038; 1038- 
1825. 8vo. 

EFFECTS OF WAR ON PROPERTY. By Alma Latifi. With a note on BELLIG- 
ERENT RIGHTS ATSEA. By John Westlake. New York: The Macmillan 
Company. 1909. pp. x,155. 8vo. 

HANDBOOK OF AMERICAN MINING Law. By George P. Costigan, Jr. Horn- 
9 — St. Paul: West Publishing Company. 1908. pp. xiv, 
765. 8vo. 


